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Certain Implications of the Agricultural 
Exemptions 


By Ricuarp W. SouTHGATE * 


The Motor Carrier Act, 1935,1 empowered the Interstate Commerce 
Commission to regulate interstate trucking, but exempted transporta- 
tion of agricultural commodities, livestock and fish2 When the Act 
was some eighteen years old, counsel for the Commission was arguing 
before a district court in support of ICC regulations which would 
severely restrict the rural trucker’s ability to pick up a load for his 
return trip. The court asked him whether it would be economical to 
require a Florida truck, carrying citrus fruit unregulated to New York, 
to return empty. Counsel admitted that it would not, and added 
‘*. , . the difficulty comes, I think, in letting it come up in the first 
place.’”8 

On appeal, the dissenting opinion in the Supreme Court considered 
counsel's admission a point against the Commission, as well it may 
have been.* Nevertheless, his answer succinctly introduces the subject 
of this paper. The exemption has indeed caused difficulty, in what 
it says and omits to say. In one view it may present the political 
question of whether Congress has so favored shippers of exempt commodi- 
ties as to prejudice the fair expectations of other shippers and the 
carriers they use. This issue is one for Congress to decide. But the 
more immediate problem, of course relevant to the legislative issue, 
is the difficulty of implementation of the present law. As to this 
problem, and indirectly as to the other, consideration of the purposes 
of the Act and of the administrative and judicial handling of the 
exemption may suggest some solutions. 


History and Purpose of the Motor Carrier Act 


The Motor Carrier Act, 1935, did not affect an industry theretofore 
operating free from governmental encouragement or restraint. Growth 
of automotive transportation had been stimulated by a Congressional 
investment of more than one billion dollars in the construction of paved 
highways which, it was estimated, would carry one half of all the 
nation’s highway traffic.5 Rapid, long-distance movement was the 


m * Graduate, Harvard Law School, Class 1954; Editorial Board, Harvard Law 
eview. 

149 Stat. 543 (1935), as amended, 54 Stat. 919 (1940), 49 U.S.C. § 301 (1946). 
The 1940 amendment changed the name to Part II of the Interstate Commerce Act 
in conjunction with the addition of Part III (regulation of water carriers), 54 Stat. 
929 (1940), 49 U.S.C. § 901 (1946). 
an” Stat. 545-46 (1935), as amended, 49 US.C.A. § 303 (b) (6) (Supp. 

53). 

3 Transcript of Record, p. 261 (Vol. 1), American Trucking Ass’ns v. United 
States, 101 F. Supp. 710 (N.D. Ala. 1951). 

4 See: American Trucking Ass’ns v. United States, 344 U.S. 298, 332 (1953) 
(dissenting opinion). 

5 Kauper, Federal Regulation of Motor Carriers, 33 Mich. L. Rev. 1, 2 (1934). 
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federal purpose, for the Secretary of Agriculture was charged with 
administering the road funds in the interest of an integrated system 
of interstate highways. Federal power had also been used to limit the 
activities of motor carriers. Under the National Industrial Recovery 
Act,’ the interstate trucking industry had adopted a Code of Fair 
Competition which established employees’ maximum working hours 
and minimum wages, and, significantly, required filing of minimum 
rates and tariffs sufficient to meet costs of the operations performed.® 

State regulation, as well as state highway construction, was an 
additional and important factor in the trucking industry. A variety 
of controls, through regulations and tax, existed in forty-seven states 
and the District of Columbia.® Under the commerce clause the states 
could not require that interstate truckers operate within their borders 
under certificates of convenience and necessity ’® or that they carry 
liability insurance for shippers or passengers, but the states could 





6In the 1916 Army appropriation, Congress had imposed on the Council of 
National Defense the duty to supervise and direct investigations and make recom- 
mendations to the executive as to “the coordination of military, industrial, and 
commercial purposes in the location of extensive highways and branch lines of 
railroads... .” 39 Stat. 649-50 (1916). Under the Federal Highway Act of 1921, 
this duty was transferred to the Secretary of Agriculture. 42 Stat. 212, as amended, 
23 U.S.C. § 3 (Supp. 1952) (duty now rests with Secretary of Commerce). The 
Secretary of Agriculture was also charged with dispersing the highway funds to 
“expedite the completion of an adequate and connected system of highways, inter- 
state in character.” 42 Stat. 213 (1921), as amended, 23 U.S.C. § 6 (Supp. 1952) 
(power now rests with Secretary of Commerce). The Department of Agriculture’s 
Bureau of Public Roads enjoyed a reputation as expert and authoritative in road- 
building and highway transportation. Kauper, Federal Regulation of Motor 
Carriers, 33 Mich. L. Rev. 1, 2-3, (1934). 

748 Stat. 195 (1933), unconstitutionality noted, 15 U.S.C. § 701 (1946). When 
S. 1629, 74th Cong., Ist Sess. (1935), which as subsequently modified was adopted 
as the Motor Carrier Act, left the Senate Committee on Interstate Commerce on 
April 12th, 1935, the Blue Eagle was still intact, although the Committee report 
noted the inadequacy of the NRA Code. Sen. Rep. No. 482, 74th Cong., Ist Sess. 
3 (1935). By the time S. 1629 came out of the House Committee on Interstate 
and Foreign Commerce on July 24th, the Supreme Court had ended the Codes in 
A.L.A. Schechter Poultry Corp. v. United States, 295 US. 495 (1935), decided 
on May 27th. 

8 Arts. V and VII, Code of Fair Competition for the Trucking Industry 
approved Feb. 10, 1934, as amended, Mar. 26, 1934, Sep. 5, 1934, Sep. 12, 1934, May 
6, 1935. In the Code, a mild agricultural exemption appeared in Art. II (B) (1) 
and (2) which brought not-for-hire vehicles under the Code except: 

“where a farmer is transporting his own property or produce to primary 
markets or his own supplies on return, or cooperatively transporting . . . [in the 
same way] for neighboring farmers for which he does not receive compensation 
.... ” Bona fide farm cooperatives were also exempted within rather strict 
limitations. 

® Delaware was the lone non-regulated state. For an analysis of the state 
laws, see Coordination of Motor Transportation, Appendix F, 182 I1.C.C. 263, 
410 (1932); Kauper, State Regulation of Motor Carriers, 31 Mich. L. Rev. 920, 
1097 (1933). 

10 Buck v. Kuykendall, 267 U.S. 307 (1925). 

11 See: Sprout v. South Bend, 277 U.S. 163, 172 (1928). 
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still completely control intrastate trucking, which constituted between 
seventy-five and eighty per cent of total for-hire truck operations.” 
Furthermore, cooperation between NRA officials and state officials was 
tempering the limitation of the commerce clause.’* At least in part, 
therefore, the legislation can be considered as no more than ‘‘a stopgap 
in the existing forms of regulation of highway traffic,’’4* as completing 
control of the trucking industry by empowering the Interstate Com- 
merce Commission in the areas where the states were constitutionally 
excluded from economic regulation. 

But a rounding out of regulation far more significant than regu- 
lation of all trucking was regulation of all interstate transportation. 
Such words as coordination, correlation and national transportation 
policy were freely used by politicians and economists alike.*® In the 
ease of the interstate motor carrier, coordination was to be achieved 
with the interstate rail carrier. It appeared that there was general 
agreement among economists that there was a national excess of 
transportation capacity, even for normal economic conditions.’ If 
one took the public interest as being the achievement of the most 
efficient transportation system possible, and tested efficiency by cost 
of service, there followed the proposition that such a system was not 
attainable under existing circumstances. Given the excess of competing 
facilities, the economist could argue that dominance of any one agency 
at a particular place and time did not always result from the proper 
test—cost of service—but might result from one or a combination of at 
least three extraneous factors.1* The first was government subsidy, 
an element which the Commission found impossible to measure.’® The 
railroads argued that the trucks were not paying for their rights of way. 
But the railroads had received land grants, although they did have to 
pay something in return by low mail and military rates, and of course 





12 Coordination of Motor Transportation, 182 1.C.C. 263, 275 oo See 
Kauper, Federal Regulation of Motor Carriers, 33 Mich. L. Rev. 1, 4 (193 

13 Kauper, supra, note 12, at 18 (as regards buses). 

14 Opening statement of Mr. McManamy, Chairman of the Legislative Com- 
mittee of the ICC. Hearings before the Committee on Interstate Commerce on S. 
1629, S. 1632, S. 1635, 74th Cong., Ist Sess. 116 (1935). 

15 See: e.g., Sen. Rep. No. 482, 74th Cong., Ist Sess. 3 (1935); Cunningham, 
oo of Rail and Highway Transportation, 24 Am. Econ. Rev. 47 (Supp. 

4). 

16 While regulation of water transportation was also proposed, S. 1632, 74th 
Cong., Ist Sess. (1935), five years elapsed before enactment of such control. Part 
III of Interstate Commerce Act, 54 Stat. 929 (1940), 49 U.S.C. § 901 (1946). 

17 Coordination of Motor Transportation, 182 1.C.C. 263, 380 (1932). 

18 Moulton, Fundamentals of a National Transportation Policy (Brookings 
Institution Session on the Transportation Problem), 24 Am. Econ. Rev. 33, 34 
(Supp. 1934). 

19 Although it had been suggested that by its contribution to a national highway 
system, the government had created a Fon my which it was obligated to control, 
Kauper, Federal Regulation of Motor Carriers, 33 Mich. L. Rev. 1, 3-4 (1934), the 
Commission could not conclude that truckers were subsidized in their rights of way. 
Coordination of Motor Transportation, 182 1.C.C. 263, 357, 413-28 (1932). 
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they had to maintain their rails.2° Furthermore, the truckers could 
point to a seventy-five per cent contribution by motor vehicles to 
current state road funds.24_ But whether or not any inequality of 
subsidy was discoverable, there at least was an uncertain element 
eapable of subverting the standard of cost of service. The second 
external factor, taxation, was of course interwoven with subsidy. The 
truckers’ tax bill was at a slightly higher rate than the railroads’ (seven 
to eight percent as against six and a third percent of gross in 1929), 
but the railroads urged that their burden was far greater, for the tax 
was in addition to the fixed cost of maintaining their rails.22 Thus 
this factor, again, was not definitely measurable, although it too served 
as a possible impetus to less efficient transportation. The third element 
was a clear one, and the inequality apparent. Regulation of railroad 
rates and routes ** was not united with regulation of trucking rates 
and routes. Such partial regulation had at least two economic con- 
sequences. In the first place, the Commission might be forced to abandon 
certain temporary but desirable policies based on considerations other 
than cost of service in order to allow railroads to compete with trucks 
over a given route where railroads might be demonstrably cheaper. 
For example, development of new productive areas through ‘‘ postage 
stamp’’ rates for producers distant from their market might have 
to be abandoned by lowering the short haul rates to meet the truckers’ 
competition near the market.2* In the second place, without total 
regulation, there could not begin to be a balancing of the effects of 
subsidy and taxation in order to achieve the truly lowest cost of service 
forms of transportation for particular areas and products when such 
service, by definition in most cases, would be desirable. 

Uncertainty as to what economic factors were in reality controlling 
the development of transportation facilities furnished a strong argument 
in favor of expanded federal regulation when viewed in conjunction 
with the proven growth of truck transportation, in great part at the 
expense of the large standing investment in railroads. By as early as 
1929 the trucks were producing nearly six per cent of the railroads’ 
ton-miles.2° In 1932, the trucks were carrying ten per cent of the 





20 Sen. Doc. No. 152, 73rd Cong., 2d Sess., 4 (1934) (railroad subsidy); Coordi- 
nation of Motor Transportation, supra note 19, at 414 (in 1929, railroads spent 
25 cents per dollar of revenue on rights of way). 

21 Coordination of Motor Transportation, supra note 19, at 418. The Com- 
mission noted a trend toward payment for highways by their users rather than 
from general funds. For an argument against the significance of a reported 
1930 contribution of 80% to state highway funds by users, see Parmelee, Correlation 
of Rail, Highway Transportation—Discussion, 24 Am. Econ. Rev. 62, 63 (Supp. 
1934) (city and local operators contribution a significant element). 

22 Coordination of Motor Transportation, 182 1.C.C. 263, 414 (1932). 

23 Interstate Commerce Act, Part I, 24 Stat. 379 (1887), as amended, 49 
US.C.A. § 1 (Supp. 1953). 

24See: Barriger, Correlation of Rail, Highway Transportation—Discussion, 24 
Am. Econ. Rev. 57, 58 (Supp. 1934). 

25 Coordination of Motor Transportation, 182 1.C.C. 263, 275 (1932) (5.5%). 
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railroads’ ton-miles.2° Rate wars and rate preferences indicated the 
intensity of the competition.27 Although, on whatever standard 
measured, some, and perhaps a large portion, of the truckers’ inroads 
served the public interest, there probably also existed duplication of 
services where unjustified, as well as only one transportation facility 
for an area where unjustified, again on whatever standard of public 
interest chosen.2* It seems that reversion to free competition was not 
considered an adequate solution.2® Some economists suggested that 
efficiency might be achieved through substantial railroad entrance into 
highway transportation, railroad self-interest to provide a logically 
patterned supplement to the fixed rail routes.*° But historically it 
appeared that the opportunity for such expansion had passed with the 
twenties,*! and in the early thirties there existed only a small amount 
of railroad trucking operation, a few railroads furnishing highway 
service through subsidiaries.** Necessarily, it seemed, reliance had to 
be placed in regulation for the development of the desired transportation 
plant, although one may freely ponder whether any enlightened body of 
experts could ever achieve the goal of fitting into its rulings the endlessly 
interdependent factors of routes, rates, products, services, speed, cost, 
taxation and subsidy in order to reach the kind of national carrying 
power most in the public interest. Viewing the unregulated growth 
of interstate trucking, the Commission rather inarticulately concluded 
that continued competition was ‘‘an impossible solution . . . incompatible 
with the aim of coordination under regulation. ... ’* But perhaps 
aware of the complexity of controlling more than one form of trans- 
portation in the national interest, the Commission did not recommend 
that interstate truckers’ minimum rates be controlled or even filed.** 
However, the Federal Coordinator of Transportation,*® empowered to 





26 Sen. Doc. No. 152, 73rd Cong., 2d Sess., 3 (1934). 

27 Coordination of Motor Transportation, 182 1.C.C. 263, 331-38 (1932). 

28 See: Id. at 300-02 (advantages and disadvantages of trucks as compared to 
railroads). 

29 Sen. Doc. No. 152, 73rd Cong., 2d Sess., 11-13 (1934); Moulton, supra note 
18, at 40-46 (regulation needed to control tax and subsidy variables as well as the 
monopoly suggested at note 30 infra). 

30 Moulton, supra note 18, at 42-43; Cunningham, supra note 15, at 48-50. 
Suggestion criticized by Locklin, Correlation of Rail, Highway Transportation— 
Discussion, 24 Am. Econ. Rev. 64-66 (Supp. 1934) (proposed monopoly might fail 
to eliminate common carrier vs. private carrier competition; railroads may tend 
to serve own interests rather than public’s). 

31 Cunningham, supra note 15 

_ 32 Although there appeared to have been a substantial increase in railroads’ 
pick-up and delivery service by truck, only four railroads (New York, N. H. & H. 
R. R.; Boston & Maine R. R.; St. Louis-Southwestern R. R.; Chicago, St. P., M. 
& O. Ry.) carried on highway trucking through subsidiaries on a broad scale. The 
general railroad view was that “such operations would for the most part merely 
duplicate present facilities, adding to the existing competition and confusion.” 
Coordination of Motor Transportation, 182 1.C.C. 263, 341, (1932). 

33 Jd. at 380. 

34 Jd. at 386-88 (criticized in Lewis’ concurring opinion at 388, 389). 

35 Joseph B. Eastman, an ICC Commissioner temporarily relieved from duties 
there and appointed by the President in accordance with the Emergency Railroad 
Transportation Act, note 36 infra. 
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‘*investigate and consider means . . . of improving transportation . . .,’’’%¢ 
subsequently went further in his suggested motor carrier control, 
recommending a thorough economic regulation which in substance was 
the legislation enacted. In the first place, entrance into the motor 
transportation field was governed by the requirement that for-hire 
carriers obtain Commission authorization for operation.** In addition, 
the Commission was empowered to set common carriers’ minimum 
as well as maximum individual and joint rates.** The Commission 
could also set the bottom limit on contract carriers’ charges.*® And 
further, the Commission acquired powers to promote safety and to 
protect the interests of employees and shippers.*® 

After hearings, the Coordinator’s proposed bill was reported 
favorably out of the Senate Committee on Interstate Commerce.*! 
Although the Report affirmed the theory of regulation, it somewhat 


complicated the test of public interest. It suggested that the bill would 
furnish : 


‘‘a system of coordinated transportation for the Nation which 
will supply the most efficient means of transport and furnish 
service as cheaply as is consistent with fair treatment of labor . . 

[and a fair return as well as ability to expand]. All parts of such 
a system of transportation should be in the hands of reliable and 
responsible operators whose charges for service will be known, 
dependable, and reasonable and free from unjust discrimination. ’’** 


The bill did not survive the House Committee so easily. Its report 
appended the exemption which has since produced confusion in the 
Commission’s regulatory program and considerable litigation in the 
courts. The original bill had provided only minor exemptions: among 


36 Emergency Railroad Transportation Act, 1933, § 13, 48 Stat. 216 (1933), as 
continued, 49 Stat. 376 (1935). Termination of activity, 1939, noted 49 U.S.C. 8§ 
250-68 (1946). 

37 § 206, 49 Stat. 551 (1935), as amended, 49 U.S.C. § 306 (Supp. 1952) (certifi- 
cates of convenience and necessity for common carriers); § 209, 49 Stat. 552 
(1935), as amended, 49 U. S. C. § 309 (Supp. 1952) (permits for contract carriers). 
The section did, however, contain a “grandfather clause.” Compare S. 1629, 74th 
Cong., Ist Sess. 88 306, 309 (1935). 

38 § 2]16(e), 49 Stat. 558 (1935), 49 U.S.C. § 316(3) (1946). Compare S. 1629, 
74th Cong., Ist Sess. § 316(c) (1935). 

39 § 218(b), 49 Stat. 562 (1935), as amended, 54 Stat. 925 (1940), 49 U.S.C. § 
318(b) (1946). Compare S. 1629, 74th Cong., Ist Sess. § 316(b) (1935). 

40§ 204 (a) (1) - (3), 49 Stat. 546 (1935), as amended, 54 Stat. 922 (1940), 49 
U.S.C. § 304 (a) (1) - (3) (1946) (power to establish reasonable requirements as to 
employee standards and safety of operation and equipment of common, contract, 
and private carriers). § 215, 49 Stat. 557 (1935), 49 USC. § 315 (1946) (rule- 
making powers as to insurance required of common and contract carriers). Com- 
pare S. 1629, 74th Cong., Ist Sess. 88 304 (a) (1), (2), 315 (1935) (Safety require- 
ments inapplicable to private carriers; no employee control on any carrier). 

41 Sen. Rep. No. 482, 74th Cong., Ist Sess. (1935). 

42 Jd. at 3. 

43H. R. Rep. No. 1645, 74th Cong., Ist Sess. (1935) from Committee on Inter- 
state and Foreign Commerce. 
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them, school buses, taxicabs, hotel limousines, electrical trolleys, trans- 
portation intra-city or between contiguous cities, and casual or occasional 
for-hire transportation by non-professionals.44 The House Committee 
varied these exemptions to make them exclude regulation save as to 


safety and employee control and then to the favored list added the 
following : 


**(8) motor vehicles used en, in carrying livestock or un- 
processed agricultural products . 


This new provision was slightly changed on the House floor and subse- 
quently accepted by the Senate.*® At present, the exemption stands 
in the following form (words subsequently amended out are in paren- 
theses and italicized; words added by later amendments are capital- 
ized) :*7 

Section 203 (b). Nothing in this chapter, except the provisions of 
Section 204 of the Act relative to qualifications and maximum hours of 
service of employees and safety of operation or standards of equipment 
shall be construed to include .. . (6) motor vehicles used (exclusively )* 
in carrying property consisting of ORDINARY * livestock, fish (in- 
eluding shell fish), or agricultural (INCLUDING HORTICULTUR- 
AL)® commodities (not including manufactured products thereof), 
IF SUCH MOTOR VEHICLES ARE NOT USED IN CARRYING 


ANY OTHER PROPERTY, OR PASSENGERS, FOR COMPENSA- 
TION.® 


44. S$. 1629, 74th Cong., Ist Sess. § 303 (b) (1935). 

45H. R. Rep. No. 1645, 74th Cong., Ist Sess. 1 (1935). 

4679 Cong. Rec. 12279, 12460 (1935). As the bill had come down from the 
Senate, the Commission was given discretion to terminate exemption of transporta- 
tion intra-city or between contiguous cities and casual for-hire transportation by 
non-professionals. S. 1629, 74th Cong., Ist Sess. § 303 (b) (6) and (7) (1935). 
The House Committee amendment had separated the eight exemptions for agri- 
cultural products from the two terminable exemptions by a semi-colon, H. R. Rep. 
No. 1645, 74th Cong., Ist Sess. 1 (1935), apparently indicating that agricultural 
exemption would not be terminable. But any doubts were removed during the 
House debate by placing the agricultural exemption ahead of the terminable 
exemptions and renumbering accordingly. 79 Cong. Rec. 12226 (1935). The shift 
has since been described as liberalizing the exemption. Sen. Rep. No. 1039, 82nd 
Cong., Ist Sess. 14 (1951). 

47 Present citation is 49 Stat. 545-46 (1935), as amended, 49 U.S.C.A. § 303 
(b) (6) (Supp. 1953). Other pertinent exemptions are § 203 (b) (4a), 49 Stat. 
545 (1935), as amended, 54 Stat. 921 (1940), 49 U.S.C. § 303 (b) (4a) (1946), 
(exempting vehicles controlled and operated by a farmer when used in carrying 
his products or supplies, not a needless provision if § 203 (b) (6) exempts vehicles 
that carry nothing but agricultural commodities), § 203 (b) (5), 49 Stat. 545 
(1935), as amended, 54 Stat. 921 (1940); 49 U.S.C. § 303 (b) (5) (1946) (exempting 
vehicles controlled and operated by cooperatives, or federations of cooperatives 
with no greater powers, as defined under the Agricultural Marketing Act, 1929, as 
amended). 

48 Removed with addition of last clause of subsection. 52 Stat. 1237 (1938). 

49 Added at 54 Stat. 920 (1940) 

50 Added at 66 Stat. 479 (1952). 

51 Added at 52 Stat. 1237 (1938). See: note 48 supra. 
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Exemption from a statute designed to govern conduct by threat 
of punishment or by establishment of a regulatory body may fit the 
broad legislative purpose or it may, in some cases, prove an obstacle 
to the development of the desired state of affairs. If the legislative 
purpose of the Motor Carrier Act, 1935, was, as its preamble stated, 
the achievement of coordinated transportation through regulation, 
the exemptions of the proposed bill approved by the Senate Committee 
were in harmony with the provisions for enforcement. Since long- 
distance, heavy commercial trucking was in the main the kind of trans- 
portation the Act sought to control, incidental or purely local, though 
interstate, carriage was logically put beyond the Commission’s responsi- 
bility. But the exemption appended in the House Committee and 
modified during debate would seem to fall within the class of exemp- 
tions which impede, rather than encourage, the development apparently 
desired by the legislature. Transportation of agricultural commodities 
and livestock over highways was neither a casual nor an essentially 
local matter. Nor was its volume insignificant. In 1932 the Commission 
had reported that more than one out of five trucks in the country was 
farmer-owned.®* And it had stated that truck transportation of live- 
stock had the longest and largest record of total truck movement of any 
single commodity. From carrying five percent of the livestock to 
sixteen major markets in 1920, the trucking industry had moved up 
to nearly twenty-two percent in 1929.55 As to agricultural commodities, 
the railroads had especially cited their loss of fruit and vegetable 
transportation to the trucks, particularly in areas where market and 
producer were nearby.** Carriage of dairy products and cotton had 
also been substantially diverted from the railroads, in some areas with 
resultant rate wars.°° Thus with regard to size as well as character 
a particularly significant segment of the trucking development which had 
convinced the economists and legislators of the need for total regulation 
was the very truck movement left exempt. 

It is common knowledge that farmers are important to Congress, 
and the legislative history of the Motor Carrier Act confirms such 
knowledge by reflecting the desires of some agricultural interests in the 
Section 203 (b) (6) exemption.56 In Committee and in the House 


521n 1929, there were 767,000 farmer-owned trucks. This figure constituted 
roughly 22% of the total number of trucks in 1930 (3,480,939). See: Coordination 
of Motor Transportation, 182 1.C.C. 263, 274 (1932). 

53 Td. at 287. 

54 Id. at 291-94. 

55 Jd. at 291, 294-96. 

56 Agricultural commodities wholesalers seemed not completely opposed to the 
proposed regulation while the producers mostly were against the bill. See: e.g., 
Hearings, supra note 14, at 267 (apple growers’ opposition to regulation of contract 
carriers), 299 (approval by Potato Growers’ Exchange, Denver, a cooperative), 
384 (fresh fruit vegetable wholesalers’ support), 484 (opposition by cotton ware- 
housers and livestock shippers), 502 (opposition by cotton cooperatives), 510 
(opposition of milk producers’ cooperatives), 596 (opposition of Farmers’ Union), 
79 Cong. Rec. 12223 (1935) (letter from National Grange opposing bill read into 
House debate by Mr. Rankin of Mississippi). 
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debate many questions were raised which reflected such opposition. 
For example, the position of the farmer truck-owner who carries his 
neighbor’s produce was raised, as was the problem of his return trip 
with fertilizer or seed.°* Such small, local trucking issues were par- 
ticularly important since the hearings and Commission investigations 
had brought out that the trucking industry was largely composed of many 
small units, often of farmer-owned trucks. And the Federal Coordinator 
had asserted that the legislation and regulation would tend to form 
fewer larger groups of truckers, and that some rates of controlled truck- 
ing might go up.5* The result was a fear of large trucking companies, 
mingled with an antipathy to railroad interests which became clear 
in the House debate, where the bill was attacked as primarily in the 
railroads’ interest and against the farmers’.5® In sum, the farmer 
believed that local, independent, flexible and cheap truck transportation 
might no longer be available. But the exemption constitutes more than a 
concession to the farmer. The House Committee’s wording—‘‘unproc- 
essed agricultural products’’—was changed during debate to the present 
wording—‘‘agricultural commodities (not including manufactured 
products thereof)’’—for the purpose of making it clear that carriage 
of ginned cotton, cotton seed, and pasteurized milk would be exempt.® 
In the case of each of these products, the transportation would usually 
take place after the farmer had sold to a dealer or processor, at a time 
when higher transportation costs would probably be borne by the con- 
sumer or possibly the dealer, although a part of the savings from lower 
transportation costs of some processed commodities might ultimately 
reach the farmer through increased demand stimulated by lower con- 
sumer prices.*t And furthermore, during debate an amendment bring- 
ing fish and shellfish within the exemption was accepted without ques- 
tion.*2 The farmer alone, therefore, was not the cause of the compro- 
mise. 


57 E.g., Hearings, supra note 14, at 86-87; 79 Cong. Rec. 12227 (1935). 

58 Speaking to the American Trucking Associations, Inc., in the fall of 1934, 
Commissioner Eastman predicted: “Sound and well coordinated public regulation of 
transportation will not stifle the railroads or the trucks or the water lines or the 
air carriers. In your field it will make it less easy for any Tom, Dick or Harry 
to begin commercial operations with a truck on which he has paid down a few 
dollars and which is likely to be taken away from him and turned over to another 
victim at the time of the next installment. . It will prevent the driving of rates 
down to a level for which there is no economic justification.” Eastman, Federal 
Regulation of Motor Trucks, 2 I.C.C. Prac. J. 54, 60 (1934). In the Senate 
hearings, Commissioner Eastman definitely expressed the hope that the Bill, if 
enacted, would “compel the raising of rates which are below a sound economic 
level.” Hearings, supra note 14, at 62. 

59 Implications were often made that railroad interests supported the bill, as 
undoubtedly they did. See: e.g., Hearings, supra note 14, at 59 (Commissioner 
Eastman’s testimony); 79 Cong. Rec. 12217 (1935). 

6079 Cong. Rec. 12220 (1935). See: Determination of Exempted Agricultural 
Commodities, 52 M.CC. 511, 516 (1951). 

“ _ Determination of Exempted Agricultural Commodities, supra note 60, 
at ~24. 

6270 Cong. Rec. 12220 (1935). 
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If the purpose of the exemption was not only to maintain local, 
independent, and cheap trucking available to the farmer, but also to 
serve some broader purpose, the words of the exemption itself are an 
inadequate guide. A rationale can perhaps best be stated apropos of 
the following questions on the House floor: 


‘*Mr. Houmes. ... [W]e believe you will find that the minimum 
requirements we have set forth in these various sections will not in any 
way hamper... the... industry or deprive anybody of the right to be 
on the highway or create any undue burden... . 

Mr. GiuteTTeE. That being the case, what was the object in provid- 
ing an exemption for carriers of livestock exclusively or farm products 
exclusively? Why not regulate that? What is the object of the exemp- 
tion? 

Mr. Hotes. The object was to help the farmer and keep him out 
of any regulation whatsoever insofar as handling unprocessed agricul- 
tural products or livestock on the farm. As an individual owner he 
would be exempt anyway... . 

Mr. GruteTtTe. If regulatory measures were necessary, aS were 
sought to be obtained in this bill, would it not be advisable to apply 
them to that class? Why would you exempt a man who is engaged 
exclusively in carrying livestock on some trips and other materials on 
other trips? 

Mr. Hotmes. The purpose of this exemption is that a man who 
may take a bag of beans. . . on his truck cannot get exemption and then 
go into the general trucking business. . . .’’® 


Mr. Gillette’s question on the reason for limiting the exemption to 
exclusive transportation of exempt commodities was answered, but his 
basic question, the reason for exemption, remained unanswered. Its 
answer, which perhaps had to remain unstated, must have been that the 
legislators did not subscribe in whole to the theory of coordination 
through regulation advanced by the Commission and the Coordinator 
as the means of achieving the transportation system most in the public 
interest. Necessarily, the first implication of the broad exemption of 
Section 203 (b) (6) was that Congress believed that regulation of 
transportation of certain commodities, and not simply commodities 
moving from their prime agricultural producers, was not in the public 
interest. In this context, public interest may be taken to mean mostly 
eost of service immediately rendered. The second, and far more im- 
portant implication of the exemption was either that Congress did not 
believe that regulation of all significant parts of interstate trucking was 
necessary to enable the Commission to work toward the stated goal of 
an economically sound transportation system, or that Congress did 
not believe that the gap left by the exemption would substantially 
impede the Commission in moving toward such a goal. 


68 Jd. at 1212-13. 


64“It is... the policy of Congress . . . to recognize and preserve the inherent 
advantages of, and foster sound economic conditions in, . . . [motor] transporta- 
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Both implied meanings of the Section 203 (b) (6) highlight and 
explain the conflict which has centered around the Section since 1935, 
and finally reached the Supreme Court in 1953.6 The self-interest of 
the railroads and of the regulated portions of the interstate trucking 
industry has naturally tended to dispute the Congressional decision 
that unregulated transportation of certain commodities best serves the 
public interest. The implied legislative declaration either that total 
regulation is not necessary or that the exemption is not a significant 
omission from the total regulation has been minimized in the adminis- 
trative application of the act. 


Administrative and Judicial Definitions of Exempt Commodities 


‘When I use a word,’’ Humpty Dumpty said, in rather a scornful 
tone, ‘‘it means just what I choose it to mean—neither more nor less.’’ 

‘‘The question is,’’ said Alice, ‘‘whether you can make words mean 
so many different things.”’ 

‘‘The question is,’’ said Humpty Dumpty, ‘‘which is to be the 
master—that’s all.’’ 

Congress did not choose to explain what it meant by the words 
used to describe commodities whose transportation was to remain 
unregulated. And yet the words ‘‘livestock, fish (including shell fish), 
and agricultural commodities (not including manufactured products 
thereof)’’ are demonstrably ambiguous. For example, the Commission, 
overruling its trial examiner, found that agriculture did not mean 
commercial growing of bulbs, flowers and nursery stock.** Congress 
apparently felt that the Commission interpretation might be right, for 
it amended the exemption in 1952 to include horticultural commodities. 
But after the amendment a district court declared that the Commission 
had been wrong all along and described the amendment as declaratory 
of the law as it had been previously phrased.** The meanings of manu- 
facture have led to equally bizarre conflicts. For example, the Com- 
mission adopted a Supreme Court definition in a patent case requiring 


tion . . . ; to improve the relations between, and coordinate transportation by 
and regulation of, motor carriers and other carriers... .” § 202 (a), 49 Stat. 543 
(1943), repealed, 54 Stat. 920 (1940), concurrently with enactment of declaration of 
National Transportation Policy, 54 Stat. 899 (1940), 49 U.S.C. preceding § 1 (1946) 
(coordination of transportation by “water, highway, and rail, as well as other 
means”). 

65 American Trucking Ass’ns. v. United States, 344 U.S. 298, 317 (1953); The 
Supreme Court, 1952 Term, 67 Harv. L. Rev. 91, 140-3 (1953). 

66 Determination of Exempted Agricultural Commodities, 52 M.C.C. 511, 555 
(1951). See also: Samuel Tischler, Extension - Nursery Stock, 9 CCH Fed. Carriers 
Cases, paragraphs 32,429, 32,575 (1952) (refusal to exempt nursery stock and 
shrubbery reversed after 1952 amendment note 67 infra). 

67 Congress amended the phrase to read “agricultural (including horticultural) 
commodities (not including manufactured products thereof).” 66 Stat. 479 (1952). 
" pe hee Gladiolus Growers Ass'n v. United States, 106 F. Supp. 525 (S.D. 
la. : 
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a ‘‘change in the name, appearance, or general character’’ of the raw 
material.®® Under this definition, the Commission decided that redried 
tobacco (auctioned tobacco whose moisture buyers reduces mechanically 
or by heat and then raises to standard ten to fifteen percent by controlled 
humidity)*° is a manufactured product. Relying on the same case, 
a federal court reached the opposite result.72 So also the meanings of 
fish have been unavailing in decisions concerning disputed commodities. 
The dictionary alternatives offered are the fish in its natural state and 
the flesh of the fish as used for eating.“* One definition would include 
almost no fish, as they are seldom transported alive, and the other would 
exempt cooked and canned fish, a category which Congress most probably 
did not intend.™* 

Nevertheless, the House debate indicates legislative awareness of 
the indefiniteness of the exemption’s descriptive words.** It may there- 
fore be inferred that Congress foresaw the kind of dispute which would 
arise over individual commodities which might or might not fit the 
definitions, and that it chose to delegate the resolution of the status of 
such commodities to the Commission. But the responsibility of the 
Commission would appear to be more than decision on individual 
commodities, if only to facilitate its own administration of the Act. In 
addition it has had to seek some rationale which will carry the statutory 
words one step nearer to an articulate rule for the disposition of com- 
modities whose status is undecided or uncertain. The role of judicial 
review of such delegated power would appear to be restricted to the 
question of whether the Commission decisions and their rationale are 
so unreasonable as to violate the pattern of the Statute as a whole, or 
the purpose of the exemption in particular. It would seem a fruitless 
pastime for the courts to find meaning in ambiguous words or guidance 
from earlier interpretations of different statutes. 

69 American Fruit Growers, Inc. v. Brogdex Co., 283 US. 1, 12 (1931) (alter- 
native holding that for patent law dipping fruit in borax to slow decay does not 
constitute manufacture). Cf. Hartranft v. Wiegman, 121 U.S. 609 (1887) (removal 
of outer layers of shells by acid or friction even in design does not constitute 
manufacture under import law). 

70 See: ICC v. Yeary Transfer Co., 104 F. Supp. 245, 246-47 (E.D. Ky. 1952); 
Determination of Exempted Agricultural Commodities, 52 M.C.C. 511, 541 (1951). 
- 300,551 of Exempted Agricultural Commodities, note 70 supra, at 

21CC v. Yeary Transfer Co., 104 F. Supp. 245, 247 (E.D. Ky. 1952), aff'd 
per curiam, 202 F. 2d 151 (6th Cir. 1953) (ICC request for injunction denied where 
defendant carries redried tobacco without certificate in interstate commerce). 

738 Funk and Wagnalls New Standard Dictionary. A third possible meaning— 
shell fish—is insignificant as Congress included that category 

74 Monark Egg. Corp. Contract Carrier Application cv V), 52 M.C.C. 576, 579 
(1951). See note 93 infra. 

75 Certain legislators’ fears that “unprocessed agricultural products” might 
be construed to exclude pasteurized milk or ginned cotton caused the section’s 
present wording. See note 60 supra. It would seem reasonable to assume that 
Congress did not name these particular commodities, or others which might be 
raised during the creation of a privileged list, because any such legislative listing 
would probably be incomplete and a source of constant pressure for amendment. 
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The Commission has successively adopted two approaches to the 
definition of exempted commodities. The first has been called the 
channel of commerce doctrine. It first evolved when the Commission 
had to decide whether it had jurisdiction over a private carrier who 
planned additional operations involving for-hire transportation of fish 
and shell fish.7*6 The Commission decided that it could control trans- 
portation of ‘‘products resulting from processing beyond that forming 
a part of the harvesting or ordinarily customary in the preparing of 
the commodities for the market by the producer.’ It applied this 
standard to all three categories of Section 203 (b) (6)—livestock, fish 
and agricultural commodities. After the 1940 amendment which 
afforded a definition of livestock ** and largely settled the dispute as 
to the scope of that word,’® the Commission reiterated the rule as to 
fish and agricultural commodities, stating that exemption of those 
commodities would continue only ‘‘to the point where they first enter the 
ordinary channels of commerce.’®® And although it found that the 
parenthetical phrase, ‘‘(not including manufactured products there- 
of),’’ modified only agricultural commodities, it carried out its con- 
clusion that Congress intended analogy between fish and farm products 
by deciding that only whole fish are exempt.* The Commission con- 
cluded that once beyond ‘‘the original fish as taken onto the boat . . . we 
become involved in distinctions so subtle as to be wholly impractical 

. ’’82 The most disputed ICC rulings under this test have been 
denial of exemption to cleaned fish and shucked shell fish (usually 
performed on large scale by buyers at wharf), shelled peanuts (cleaned 
and shelled in large plants after sale by grower), dressed poultry 
(killing and picking normally effected by packer after purchase from 


76 rage Corp. Contract Carrier Application (I), 26 M.C.C. 615 (1940). 

77 Jd. at 618. 

78 The amendment inserted ordinary before livestock (54 Stat. 921 (1940)) 
thereby referring to § 20 (11) of Part I of the Interstate Commerce Act. 24 Stat. 
386 (1887), as amended, 49 U.S.C. § 20 (11) (1946). This section defines ordinary 
livestock as including “all cattle, swine, sheep, goats, horses, and mules, except such 
as are chiefly valuable for breeding, racing, show purposes, or other special uses.” 

79 The principal contention before the amendment had centered around poultry 
and show and race horses. In Monark Egg Corp. Contract Carrier Application 
(I), 26 M.C.C. 615, 618 (1940), the ICC had held dressed poultry not livestock. The 
amendment would appear to affirm this ruling. But in Owsley Common Carrier 
Application (I), 8 M.C.C. 679 (1938), the Commission had held that show and race 
horses might be transported exempt. The amendment reversed this rule. Owsley 
Common Carrier Application (II), 31 M.C.C. 778 (1942). See also Burdge and 
Burdge Extension of Operations—Connecticut, 41 M.C.C. 425 (1942) (whether 
grooms may be included under authorization for fancy horses); Prang Extension— 
Homing Pigeons, 53 M.C.C. 223 (1951) (homing pigeons neither poultry nor 
ordinary livestock). 

eam Monark Egg Corp. Contract Carrier Application (II), 44 M.CC. 15, 19 
( im 

81 [bid. 

82 Jd. at 21. 
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raiser), and frozen fish, vegetables and fruits (cleaning and freezing 
by local plants after purchase from producer) .** 

The channel of commerce test rested on the Commission’s decision 
that Congress intended to relieve the farmer and the fisherman, not 
the merchant, from regulation of transportation of his products.®* If 
such was the Congressional intent, it would follow that manufacture 
affords a rule of thumb in deciding when the agricultural commodities 
or fish leave the original producer and become the interest of the 
merchant or industrialist. The Commission further supported the 
doctrine by the rule that exemptions from general statutes are to be 
strictly construed.*> It might have added that the economic justifi- 
cation for Section 203 (b) (6) lay in the belief that a flexible, indepen- 
dent and local truck system would better serve the rural producers and 
their consumers than would the large, higher-rate though more stable 
motor carriers envisaged by the Federal Coordinator of Transportation.™* 

But the channel of commerce doctrine overlooked an important 
aspect of the exemption’s legislative history, the change of wording 
from ‘‘unprocessed agricultural products’’ to ‘‘agricultural commodities 
(not including manufactured products thereof),’’ in order to assure 
exemption to dealer-processors of ginned cotton and pasteurized milk.®* 
Largely on the basis of this history, the Commission subsequently 
repudiated the channel of commerce doctrine, arguing that if Congress 
had wanted to exempt only those particular commodities it could 
easily have listed them.§* An additional factor apparently influential 
in the repudiation was the case of ICC v. Love.®® But although the 
court there reversed the Commission and held that shrimp with their 
heads removed, frozen or unfrozen, were within Section 203 (b) (6), 
the decision did not squarely attack the channel of commerce principle. 
Instead it relied on evidence that fishermen themselves often decapitate 
the shrimp, and that beheading is essential to successful marketing of 
the shrimp, and concluded that Congress had not intended the mean- 
ingless result that no shrimp could be transported exempt.® The 


83 See: e.g., ICC v. Love, 77 F. Supp. 63 (E.D. La. 1948), aff'd per curiam, 
172 F. 2d 224 (5th Cir. 1949) (Commission reversed on beheaded and frozen 
shrimp); JCC v. Weldon, 90 F. Supp. 873 (W.D. Tenn. 1950) (Commission upheld 
on shelled peanuts); JCC v. Allen E. Kroblin, Inc., 113 F. Supp. 559 (N.D. Iowa 
1953) (Commission, having reaffirmed denial of exemption after repudiation of 
channel of commerce test, reversed on dressed poultry). The last mentioned decision 
is being appealed. See: 2] I.C.C. Prac. ]. 244-45 (1953). 

84 Monark Egg Corp. Contract Carrier Application (II), 44 M.C.C. 15, 18-19 
(1944). 

85 [bid. 

86 See: page 15 supra. 

87 See: note 60 supra. 

88 Determination of Exempted Agricultural Commodities, 52 M.C.C. 511, 522-24 
(1951). 

8977 F. Supp. 63 (E.D. La. 1948), aff'd per curiam, 172 F. 2d 224 (5th Cir. 
1949) (ICC denied request for injunction against defendant’s interstate carriage of 
frozen and beheaded shrimp). 

9077 F. Supp. at 63-65, 67. 
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court agreed with the Commission that the parenthetical phrase ‘‘ (not 
ineluding manufactured products thereof)’’ did not modify ‘‘fish 
(ineluding shell fish),’’ but, unlike the Commission, reasoned that the 
construction revealed a more liberal attitude toward fishermen than 
toward farmers and therefore adopted a definition of fish which in- 
eluded processed fiesh.* Particularly because the decision rested on 
evidence which the Commission had not had before it when it decided 
that only whole fish or shell fish might be carried under the exemption,** 
the Commission might well have restricted the decision to the case of 
shrimp, or as it did at first, to the class of fish and shell fish.** Further 
support for such a position could have been drawn from the court’s 
distinction between Congress’ attitude toward fish and farm products 
as well as a later case where another court, relying on the channel of 
commerce test, decided that shelled peanuts are not Section 203 (b) 
(6) commodities.** But instead the Commission applied Love to the 
whole class of fish and shell fish ®° and then adopted a new and cumber- 
some method of interpretation to determine what products might be 
ealled agricultural commodities. It first espoused the definition of 
manufacture stated by the Supreme Court in the patent case mentioned 
earlier (change of name, appearance or general character)®* and then 
took expert testimony from members of the Department of Agriculture 
as to what the witnesses considered agricultural commodities and 
what manufactured products. Its findings largely adopted the expert 
opinions.” 

The Commission’s new method for determining exempt commodities 
rests on the articulated conclusion that the statute and its history 
ean afford no reliable guide in the administrative function of pin- 
pointing Congress’ descriptive words.** And while subsequent court 
opinions have not all agreed with ICC rulings on individual commodities, 
they appear to concur in the Commission opinion that the Act cannot 


91 Jd. at 67. 

921n Monark Egg Corp. Contract Carrier Application (II), 44 M.C.C. 15, 20 
(1944), the Commission had found that “shellfish are landed as taken from the 
water except in the case of scallops.” It also noted some on-the-boat cleaning of 
particular kinds of fish, but did not discuss shrimp specifically. 

93 Monark Egg Corp. Contract Carrier Application (III), 49 M.C.C. 693 
(1949). Only canned and cooked fish were denied the exemption. The decision 
was reaffirmed in Monark Egg Corp. Contract Carrier Application (IV), 52 M.C.C. 
576, 579 (1951), where the ICC decided that Congress meant “fish and shellfish 
in the form in which they are transported.” 

94 7CC v. Weldon, 90 F. Supp. 873 (W.D. Tenn. 1950). 

95 See: note 93 supra. 

96 See: note 69 supra. 

97 Determination of Exempted Agricultural Commodities, 52 M.C.C. 511 (1951). 

88“It is thus apparent that the Congress intended the exemption to extend 
to commodities produced by the farmer in the natural state and to a limited extent 
those further treated or processed. In the absence of any declaration by Congress, 
as to what other commodities were to be embraced within the term, it is necessary 
to look to other sources.” Jd. at 517. 
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itself lead to a theory of decision.®® Indeed one court, after a thirty 
page review of the entire history of the exemption, could only conclude 
that all amendments to the Section have broadened it although Con- 
gress had been often asked to restrict. This observation led the court 
to reverse the ICC and hold dressed poultry a privileged commodity 
because the court ‘‘believed the actions and attitude of Congress .. . are 
preponderantly indicative of an intent . . . that the words ‘manufac- 
tured products’... are not to be given the restricted meaning contended 
for... .’"° But it is submitted that the Act and its exemption, as 
earlier suggested, unmistakably indicate that processed agricultural 
products are privileged commodities and further that such privileged 
commodities may be expected to move unregulated without upsetting 
the Commission’s control over other transportation.’ Such a 
Congressional declaration would seem to require the Commission 
to assume that normally farm products are to move all the way to the 
consumer without regulation, the presumption being overturned only 
when those commodities are transformed into new industrial products 
by manufacture. Under such a theory the process of shelling a peanut, 
for example, would not end its privileges. In the first place, no distinc- 
tion in the statutory context can be made between shelling peanuts and 
ginning cotton or pasteurizing milk. And under the suggested pre- 
sumption, the Commission would probably be compelled to delay a 
finding of manufacture until peanut butter or some similar product 
were created. At that time, the product would have passed beyond a 
stage of processing designed merely to facilitate consumption or trans- 
portation or to prevent deterioration, and would have entered into a 
new product which would not be a functional improvement but instead 
the result of an industrialist’s mixture of the farm commodity with 
other materials to create his own product which is identified as such 
in the public mind.?? 

It can be seen that the suggested presumption and definition 
of what may rebut the presumption would probably allow uncontrolled 


99 See: Southwestern Trading Co. v. United States, 208 F. 2d 708 (5th Cir. 
1953) (cowhides not exempt, court generally approving ICC determination, noting 
that exemption was to aid the farmer); JCC v. Wagner, 112 F. Supp. 109 (M.D. 
Tenn. 1953) (scoured wool exempt and garnetted wool not, without discussion of 
theory of exemption); Florida Gladiolus Growers Ass'n v. United States, 106 F. 
Supp. 525 (S.D. Fla. 1952) (1952 amendment to include horticultural commodities 
declaratory of existing law because courts have long defined agriculture as including 
horticulture); JCC v. Yeary Transfer Co., 104 F. Supp. 245 (E.D. Ky. 1952), 
aff'd per curiam, 202 F. 2d 151 (6th Cir. 1953) (redried tobacco exempt, reliance 
on definitions of manufacture under other statutes with summary reference to 
“clear intent of the law”). 

100 JCC v. Allen E. Kroblin, Inc., 113 F. Supp. 599 (N.D. Iowa 1953), appeal 
reported at 2] I.C.C. Prac. ]. 244-45 (1953). 

101 See: page 12 supra. 

102 See: Determination of Exempted Agricultural Commodities, 52 M.CC. 
511, 558-59 (1951) (opinion concurring in part). Compare Sen. Rep. No. 1039, 
82nd Cong., Ist Sess. 13-15 (1951) (acknowledging scope of present wording and 
suggesting amendment to reestablish channel of commerce test). 
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transportation to more products than the Commission is presently willing 
to exempt.!°? Perhaps one can conclude that the Commission’s failure 
to find more guidance in the exempting Section and its history results 
from its unwillingness to accept what the Section implies. The Com- 
mission may well disagree with Congress as to whether it can well per- 
form its regulatory duties where any substantial portion of interstate 
trucking remains on uncontrolled routes and rates. If so, the Com- 
mission might argue that it is a proper function for an administrative 
agency to expand or contract its sphere of regulation according to its 
concept of the public interest, provided it always remain within the 
limits of statutory ambiguity. If such a concept of administration is 
proper under Section 203 (b) (6), the problem of defining exempt 
commodities must ultimately turn upon the question of how much force 
should be accorded the House changes of the bill as proposed. But the 
better administrative policy may be to find the Commission’s duty in 
making reasonable inferences from Congressional action wherever 
possible, and limiting the advancement of its theory of how better to 
achieve the desired transportation system to proposals for legislative 
amendment. 


Battle of the Back Haul: The Ambiguity of Legislative Silence 


It is probably a safe speculation that the normal movement of 
commodities from and into a ranch, farm, or fishing area is the flow 
outwards of livestock, soil products, or fish and the influx of commodities 
assembled or processed in urban areas. In such a case, and assuming any 
of the interpretations put forward earlier, the words of the Act would 
appear to place transportation of most goods moving from the rural 
area beyond the economic control of the Commission while at the same 
time subjecting transportation of most inbound commodities to the 
federal entrance control and rate-making power. But the language of 
Section 203 (b) (6) further indicates that Congress did not envisage 


103 For example, before the Love decision, the Commission under the channel 
of commerce doctrine decided that a fresh vegetable washed, cleaned and packaged 
in cellophane would not be privileged. Harwood Contract Carrier Application, 
47 M.C.C. 597 (1947). It had reached the same conclusion as to fresh frozen fruits 
and vegetables. Newton Extension of Operations - Frozen Foods, 43 M.C.C. 787 
(1944). Both rulings survived after abandonment of the channel of commerce 
theory. Determination of Exempted Agricultural Commodities, 52 M.C.C. 511, 
533-34 (1951). It would seem that chopping, washing, packaging and freezing 
are not processes creating new products, but are to preserve and to facilitate trans- 
portation and marketing and thus under the suggested test would not rebut the 
presumption. 

104 The Senate Committee on Interstate and Foreign Commerce has reported 
that § 203 (b) (6) exempts 40,000 interstate truckers, while 20,042 are regulated 
(250,000 regulated power units as against 150,000 unregulated, Hearings before Sub- 
committee on Domestic Land and Water Transportation of the Senate Committee 
on Interstate and Foreign Commerce pursuant to S. Res. 50, 81st Cong., 2d Sess. 1134 
(1950)). Broad exemption combined with trip leasing moved the Committee to 
warn: “In order to preserve the system and to promote its development, it seems 
incumbent on Congress to insure that the regulation it has prescribed does not 
destroy the regulated carriers.” Sen. Rep. No. 1039, 82nd Cong., Ist Sess. 13 (1951). 
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one fleet of trucks carrying rural products to marketing centers and 
returning empty while another fleet, under ICC supervision, or per- 
haps a railroad or water carrier, brought back the industrial supplies, 
in its turn making a return trip empty. Realizing that often the same 
carrier would tend to combine the two carrying functions into one 
operation, Congress in 1935 specified that only motor vehicles ‘‘used 
exclusively’’ in carrying the favored commodities would be exempted 
from economic regulation. By a 1938 amendment, Congress clarified 
this return-trip rule by dropping ‘‘exclusively’’ and declaring the 
exemption available only if the motor vehicles ‘‘are not used in carrying 
any other property, or passengers, for compensation.’°5 The amend- 
ment made it clear that private carriage combined with carriage of 
Section 203 (b) (6) commodities would not allow the ICC to regulate 
either movement. But rather than a substantial clarification, the amend- 
ment was only formalization of an important broadening of the exemp- 
tion already effected by the Commission.“ The Section’s return-trip 
or back-haul rule remained intractable, in large part not because of the 
presence of undefined words such as agricultural commodities, manufac- 
tured products, fish and shellfish, but instead because of a presumption 
shared by the Commission and the courts, although with frequently 
conflicting results, that Congress had chosen to express itself eliptically. 
It is true that the rule did contain certain other ambiguous words, but 


they have caused little difficulty. Motor vehicle, as used in the section, 
might mean in the case of a two unit truck, either the tractor or the 
trailer or both. But the Commission, exercising a power to define 
motor vehicles given elsewhere in the Act,!®* has settled on the construc- 


105 52 Stat. 1237 (1938). 

106 The scope and significance of private trucking in interstate commerce has 
been consistently demonstrated. In 1932, the Commission reported that private 
carriage accounted for 50% of 1929 interstate truck ton-miles, although it warned 
that its estimate might overstate the importance of private carriers. Coordination 
of Motor Transportation, 182 1.C.C. 263, 274 (1932). In the 1935 hearings on 
S. 1629 before the Senate Committee on Interstate Commerce, the American Truck- 
ing Association submitted these figures: 90.69% of all trucks were not for hire. Of 
these, 20% crossed state lines. Hearings, supra note 14, at 326. In the 1950 hearings 
pursuant to S. Res. 50, 81st Cong., Ist Sess. (1949), evidence appeared to indicate 
once again the significance of private trucking in interstate commerce. 58% of 
interstate trucks were noted as private. Hearings, supra note 104, at 913. The 
1951 Progress Report of the subcommittee cited the 1938 amendment as a significant 
broadening of the exemption, Sen. Rep. No. 1039, 82nd Cong., Ist Sess. (1951), 
but a more accurate description is affirmation of a Commission rule. The ICC 
had already decided that transportation for hire of favored goods only, although 
combined with private transportation, kept the truck beyond its control. Janesofsky 
Common Carrier Application, 1 M.C.C. 744 (1937). There was, however, some 
loose language in dicta which might have been construed to weaken the rule. 
Mattingly Contract Carrier Application, 2 M.C.C. 663, 666 (1937); Williams 
Contract Carrier Application, 2 M.C.C. 685, 687 (1937); Ickler Common Carrier 
Application, 3 M.C.C. 129, 130 (1937). In Monroe Common Carrier Application, 
8 M.C.C. 183, 186 (1938), the Commission noted the amendment as only dispelling 
whatever doubt these dicta had created. 

107 This power was added by 52 Stat. 1237 (1938), to § 203 (a) (13), 49 Stat. 
544 (1935), as amended, 49 U.S.C. § 303 (a) (13) (1946). 
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tion, which stands unchallenged, that motor vehicle as used in the section 
refers only to the trailer. Other words in the rule—property, passen- 
gers, compensation—may cause some difficulty. But the first two, 
being preceded by ‘‘any other’’ become clearer. ‘‘For compensation’’ 
would mostly raise the problem of a ‘‘purchase’’ of the property trans- 
ported and ‘‘resale’’ by the trucker on arrival at his destination. The 
Commission has adopted the policy of determining whether the trucker 
is a mere intermediary essentially undertaking to transport in order 
to distinguish for-hire and private carriage.° Its rule is seldom 
invoked and has not been questioned in its application." Thus the 
brevity of the statutory rule, and not its words, is academically the 
cause of the dispute which centers around the back haul. Moving from 
no administrative or judicial addendum to the most extreme addenda 
so far suggested, one can discover eight possible rules. At the outset, all 
should be considered, as none is outrageous.’12 The rule could be 
stated : 

A motor vehicle carrying commodities described in Section 203 (b) 
(6) is not exempt if for compensation 


It is used to carry other commodities or passengers at the same 
time in intrastate or interstate commerce whether or not its owner 
has leased it, or!* 


it is used to carry other commodities or passengers at the same time 


in intrastate or interstate commerce if its owner has not leased it, or 
it is used to carry other commodities or passengers at the same time 
in interstate commerce whether or not its owner has leased it, or 
it is used to carry other commodities or passengers at the same time 
in interstate commerce if its owner has not leased it, or 

it is or has been used, or its owner admits it will be used, to carry 
other commodities or passengers in intrastate or interstate commerce 
whether or not its owner has leased it at the time, or 

it is or has been used, or its owner admits it will be used, to carry 
other commodities or passengers in intrastate or interstate commerce 
if its owner at the time has not leased it, or 


108 Derr Contract Carrier Application, 43 M.C.C. 437 (1944). 

109 A word like property may well be ranked high among abstractions capable 
of many meanings. Passenger would be lower on such a list. See: Chafee, The 
Disorderly Conduct of Words, 41 Col. L. Rev. 381, 390 (1941). 

110 F.g., Cole Contract Carrier Application, 2 M.C.C. 82 (1937). 

111Such a rule is clearly consistent with the relevant definition of private 
carrier in § 203 (a) (17), 49 Stat. 545 (1935), 49 U.S.C. § 303 (a) (17) (1946). 

112 These variations assume one addendum whose omission would be out- 
rageous in the sense that no reasonable justification can be found for reading 
Congress’ use of the present tense as meaning past, present, or future transporta- 
tion of non-section 203 (b) (6) property without adding that such use must have 
been or will be under the same ownership. To omit the addendum would be at 
best the creation of a needless rule incapable of enforcement. 

113 This version of the rule, along with number 5 could in one view be con- 
sidered resolutions of ambiguity and not addition of words. 
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7. it is or has been used, or its owner admits it will be used, to carry 
other commodities or passengers in interstate commerce whether 
or not its owner has leased it at the time, or 

8. it is or has been used, or its owner admits it will be used, to carry 
other commodities or passengers in interstate commerce if its owner 
at the time has not leased it. 


From among these possibilities, the Commission early settled upon the 
sixth: that the vehicle cannot be exempt if it is, has been, or will be 
used by its present owner and under his control to carry general com- 
modities in intrastate or interstate commerce.’4* The decision resolves 
three problems—the effect of combined exempt and non-exempt activi- 
ties in terms of time, route and control—whose solutions are inter- 
dependent. But initially the leasing or control problem may be set 
aside. 

a. The effect on exemption of carrying general commodities in 

separate loads and in intrastate commerce. 

In early decisions denying exemption on the basis of past or future 
as well as contemporaneous transportation of general commodities, the 
Commission was dealing with the words ‘‘used exclusively’’ which more 
clearly allowed it to look to past and future use of the vehicle than 
did the 1938 amendment, ‘‘if such motor vehicles are not used in carry- 
ing any other property, or passengers, for compensation.’’ But after the 
amendment, the Commission adhered to its earlier rule. Explaining 
that Congress had sought to relieve agricultural commodities from 
regulation while preserving the regulatory scheme, the Commission 
bottomed its decision as follows: 


‘ce 


. The act is remedial legislation intended to meet and 
correct recognized evils and to further the public interest in an 
adequate and dependable system of national transportation. Reme- 
dial legislation must always be given a liberal construction. As a 
corollary, however, it has always been recognized that a strict con- 
struction must be given to any exemption or exception to the 
general statute... . 7125 


The Motor Carrier Act was not remedial in the usual sense of providing 
some person a remedy previously unavailable at common law or by 
statute. A more apt description in justification of strict construction 





114 See: e.g., Janesofsky Common Carrier Application, 1 M.C.C. 799 (1937); 
Williams Contract Carrier Application, 2 M.C.C. 685 (1937); Monroe Common 
Carrier Application, 8 M.C.C. 183 (1938); Warner Common Carrier Application, 9 
M.C.C. 614 (1938). Later court opinions have said these cases may not clearly 
constitute a settled construction. [CC v. Dunn, 166 F. 2d 116, 117, (5th Cir. 1948); 
ICC v. Service Trucking Co., 186 F. 2d 400, 402 (3rd Cir. 1951). But although 
not all strict holdings on all issues, the cases in the aggregate clearly establish 
the doctrine, as each application involving some normally exempt transportation 
raises the question of ICC jurisdiction. See: Brief for Appellant, pp. 13-15, 37, 
ICC v. Service Trucking Co., supra (57 cases decided). 

115 Monroe Common Carrier Application, 8 M.C.C. 183, 185 (1938). 

116 But see: Piedmont & N. Ry. v. ICC, 286 US. 299, 311-12 (1932) (Trans- 
portation Act remedial legislation; relied on by ICC in Monroe, supra note 115). 
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of the exemption would be regulatory. As stated by the Commission, 
the Act resulted from the Congressional decision that public interest 
would be served by economic regulation of transportation, but not 
transportation of all commodities. Implicitly Congress further declared 
that the movement of certain rural products would not substantially, 
if at all, hinder the Commission’s achievement of a coordinated trans- 
portation system. Nevertheless, the Commission could reasonably 
decide that Congress had delegated to it the power to furnish the 
details of the incomplete statutory return-trip or back-haul rule in a 
way consistent with the regulatory pattern. Specifically to support the 
rule it chose, the Commission might have put the case of a large certifi- 
cated common carrier by motor vehicle intensely competing with a rail- 
road over common routes. Such a carrier would have to file its rates 
and tariffs with the Commission, and on complaint the Commission 
would be able to set the carrier’s minimum rates when those proposed 
might be deemed non-compensatory, and therefore inconsistent with the 
statutory goal of efficiency.1** If such a carrier began to carry full 
truck-loads of rural products from one of the termini of the competitive 
route, at an allegedly destructive rate, and one affecting both the rail 
and truck rates on other commodities, the statute would appear to 
support ICC jurisdiction claimed on the ground that the trucks are 
being ‘‘used to carry ... other property.’’ Consistently with the 
legislation, such an assertion of jurisdiction would leave free the 
transportation of rural products when not directly combined with 
regulated activity but would control those companies whose trucking 
operations mingle the exempt and non-exempt in a manner which so 
greatly affects the schedules and rates relating to the latter as to justify 
control of the former. ICC jurisdiction would similarly appear appro- 
priate under the statute if the certificated motor carrier extended his 
operations beyond his authorized routes, carrying rural products in 
truckload quantities. The effect of such additional routes on the 
earrier’s schedules and rates for which the Commission is responsible 
would again uphold a ruling that the trucks are being used to carry 
general commodities as well as privileged commodities. While it is 
true that in both situations the Commission could by order set the 
rates for transportation of general commodities without jurisdiction 
over the additional transportation of privileged commodities, the sug- 
gested requirement is justified by the consideration that it would tend 
to permit economic factors, presumably anticipated in certification, 
to set bottom rates and schedules, without the necessity of a formal 
Commission rate proceeding, in some cases perhaps resting on Commis- 
sion initiative. But in the case of intrastate carriage of general com- 
modities combined with interstate carriage of Section 203 (b) (6) com- 
modities, ICC control would not seem justified. Here the Commission 
cannot point to any transportation subject to its control which is 
immediately and directly affected by the privileged movements. 


117 § 216 (e), 49 Stat. 558 (1935), 49 US.C. $ 316 (e) (1946). 
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Both aspects of the Commission’s rulings have been overturned 
by circuit court decisions. The first test, JCC v. Dunn,™*® came when 
the Commission sought an injunction against the operator of five trucks 
who was authorized by a state regulatory agency to carry general com- 
modities within his state, but whose interstate transportation of baled 
cotton without ICC certificate the Commission deemed illegal. In 
affirming the district court,!!® the court held that regulation of trans- 
portation of Section 203 (b) (6) goods would attach only when the 
interstate load of privileged commodities was mingled with general 
commodities carried intrastate on the same trip. The ICC version was 
censured as making ‘‘war on the intrastate business which Dunn has 
been authorized to do by the officials of the state.’’!2° Furthermore, 
the court declared the purpose of the exemption to be avoidance of 
delay and expense for a seasonal, often urgent demand for transportation 
of perishable commodities, a kind of transportation which required an 
emergency reserve of intrastate and exempt carriers. Thus the court 
found the ICC rule ‘‘so unreasonable and so crippling both to intrastate 
carriage for hire and to the free interstate carriage of the privileged 
commodities, and even contrary to the general policy of the statute, 
that it cannot be the true legislative intent.’’!21 

On its facts, the case cannot be criticized under the criterion above 
suggested. The Commission would have had no responsibility for 
Dunn’s trucking activities if they had been purely intrastate. Nor 
would it have been responsible if Dunn had engaged exclusively in 
interstate transportation of privileged commodities. That Dunn com- 
bined the activities gave the Commission no warrant for saying that 
the trucks were ‘‘used to carry ... other property’’ in such a way as 
to overcome the favor shown by Congress to the privileged commodities. 
Just as private carriage of other commodities is not a ground for 
regulating the Section 203 (b) (6) trips because the Commission is in 
no way charged with economic regulation of private carriage, so intra- 
state carriage of other commodities, for which the Commission is not 
responsible, cannot justify regulation of Section 203 (b) (6) trips. 
The Commission could not have pointed to any immediately effected 
transportation for which it would otherwise be responsible, and use 
such transportation to offset the effect of Congress’ exemption in favor 
of rural commodities, and its implicit declaration that a coordinated 
and economical transportation system could be built even with the 
exemption in force. In short, the effect of Dunn’s interstate transporta- 
tion of privileged commodities on other regulated transportation was 
not enough. 

But Dunn was soon followed in a case which involved no intra- 
state commerce. In ICC v. Service Trucking Co.,!22 the Commission 


118 166 F. 2d 116 (5th Cir. 1948). 


_ ICC v. Dunn, 6 CCH Fed. Carriers Cases, paragraph 80,453 (M.D. Ga. 
1947) 


120 166 F. 2d at 118. 
121 [bid. 
122 186 F. 2d 400 (3d Cir. 1951). 





OCTOBER, 1954 25 





was seeking an injunction against defendant’s continued transportation 
of shell eggs, a Section 203 (b) (6) commodity, from Chicago and 
environs to the east coast. The Commission had authorized the de- 
fendant to carry dressed poultry, which it contended was not a Section 
203 (b) (6) commodity,)** from the east coast to Chicago, but it had 
not authorized the return-trip load of eggs. In holding for the de- 
fendant, the court found that Dunn could not be effectively distinguish- 
ed, and that the Commission rule was so extreme as to violate the 
legislative intent. The decision may well have been the result of the 
argument the Commission made on appeal.’** Rather than stressing 
the facts in the case, the Commission presented the court with its rulings 
that if a motor vehicle ever carries general commodities for compensa- 
tion under the control of its present owner, the vehicle is always subject 
to regulation. The Commission then urged general judicial adoption 
of the rule, on the grounds of legislative history, Congressional acqui- 
escence, judicial deference to administrative determinations, and strict 
construction of exemptions.’*° The court was undoubtedly correct in 
refusing to rule that if a for-hire truck ever crossed a state line carrying 
unprivileged commodities, thenceforward the exemption would be of 
no effect. But had the Commission argued the particular facts before 
the court, it might have better succeeded. The Service Trucking Com- 
pany was a large trucker operating fifty long-distance units. The same 
driver running west on the regulated haul carrying dressed poultry 
would make the return trip in the same truck. His wages were com- 
puted on the basis of a round trip.’** It can be speculated that similarly 
the charges going west were computed on the basis of a load both ways. 
Directly charged with responsibility for the economic effect of the 
national transportation system of the westward run of the Service 
Trucking Company units, the Commission might reasonably have ruled 
on these particular facts that the Company’s trucks were being used to 
carry both privileged and general commodities in a single operation and 
were subject to regulation on their trips from, as well as to, Chicago. 
A court would more readily have accepted a Commission rule based on 
such a rationale—for example proposing to regulate carriage of Section 
203 (b) (6) commodities when combined by return trips or extended 
routes with regulated transportation, if the carriage of such commodi- 
ties constitutes fifty percent or less of total operations.!27 A similar 


123 In view of its decision, the Court did not have to reach the question of 
whether dressed poultry is an agricultural commodity and the further question 
of possible estoppel of defendant by his certificate application. 

124 See: 186 F. 2d at 400 

125 The Commission did, however, make a short argument, not noted in the 
opinion, that policing of the certificated carrier’s non-exempt activities would be 
impossible if certain trucks were not set aside for privileged transportation. This 
argument was strengthened by the authority of defendant to carry general commo- 
dities among various eastern states. Brief for Appellant pp. 25-26. 

126 JCC v. Service Trucking Co., 91 F. Supp. 533 (E.D. Pa. 1950). 

127[n view of defendant's authority to carry general commodities among 
eastern states, note 125 supra, it may be assumed that carriage of privileged com- 
modities constituted less than half of its total operations. 
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argument in Service might have deterred the court from ruling that 
exemption is unavailable only when privileged and general commodities 
are carried at the same time. 

Although it might have restricted Service to its facts, and in a 
more extreme case held the exemption inapplicable to a truck carrying 
only Section 203 (b) (6) commodities, the Commission has without 
exception followed the decision.12® The administrative interest in total 
regulation has revealed itself instead in the leasing problem. The 
history of this aspect of the back-haul rule is strikingly similar to that 
of the combined activities problem. But while the ICC’s extreme posi- 
tion on combined activities may have produced an incautious court 
ruling in the opposite direction, the leasing problem starts with extreme 
decisions by the Commission, followed by self-reversal and a shift to 
the other pole accompanied by Supreme Court approval. But unlike the 
problem presented by Service, the court test of the leasing rules has not 
subsequently frozen the Commission to the court position. The 
difference in large part must have been court approval of the leasing 
rules as contrasted with disapproval of the combined activities rule. 
But in addition, strict adherence to Service may demonstrate its un- 
soundness to the legislature.}?® 

b. The effect on exemption of leasing the vehicle to carry general 

commodities. 

Before the decisions in Dunn and Service, the Commission rule 
remained that any for-hire carriage of general commodities in intrastate 
or interstate commerce would forever disqualify the vehicle used from 
Section 203 (b) (6) exemption. But the strictness of such construction 
could not reasonably be extended to denying the vehicle owner exemp- 
tion because a previous owner had once carried general commodities. 
The Commission, however, tempered its combined activities rule even 
more than by cut-off on change of ownership. Its rule was explained 
and stated as follows: 


‘*Tt is rare for a motor vehicle to be used for no other purpose 
than the carriage of agricultural commodities. Such carriage is 
usually seasonable or intermittent. At other times the owner of 
the truck will put it to other use, often in his own farm operations, 
and he may lease it to someone else. . . . If the word ‘exclusively 2*° 


128 E.g. Fleming Common Carrier Application, CCH Fed. Carriers Cases, 
paragraph 32, 377 (1952); Garrison and Garrison Contract Carrier Application, 
53 M.C.C. 195 (1951); The Transport Corporation Extension—Maryland Counties, 
53 M.C.C. 75 (1951). 

128 Recently the Commission said, “while it is undesirable to have combined 
regulated and unregulated operation by the same carrier, the exemption is a matter 
of law and one in which this Commission has no discretion. The remedy for the 
inherent evils of such is in legislation.” Direct Transit Lines, Inc., Extension— 
Unmanufactured Agricultural Commodities, 10 CCH Fed. Carriers Cases, paragraph 
32,825.02 (1953). In this view, the ICC already has the support of the Senate Com- 
mittee on Interstate and Foreign Commerce. Sen. Rep. No. 1039, 82nd Cong., 
Ist Sess. 14 (1951). 

130 Omitted portions of the decision reveal that it postdates the 1938 amendment, 
but that the amendment only affirms its reasoning. 
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were so strictly construed that the exemption would be barred . . 
by intermittent lease to another operator, the exemption provision 
would have little applicability.’’ 


‘é 


. [W]e conclude that the exemption is directed to the use 
which is made of a motor vehicle by the person who is conducting 
its operation, regardless of the use to which it may be put at some 
other time by another person. In other words, if the person who 
is conducting the operation does not engage in the transportation 
for hire of any commodities, except those specified in the exemption 
provision, his operation is exempt, notwithstanding that the motor 
vehicle may at some other time be used by another person in trans- 
porting commodities not so specified.’’!** 


‘‘Intermittent lease to another operator’’ and use ‘‘by another 
person’’ were subsequently interpreted to broaden rather than tighten 
the leasing rule. Although the Commission decided that common 
control of lessor and lessee prevented a claim that the vehicle was used 
to carry general commodities by one person and privileged commodities 
by another,'*? a later decision held the leasing rule to allow regular 
return-trip leases to certificated carriers of general commodities even 
though the ‘‘exempt carrier’’ as lessor used its own drivers, assumed 
the cost of maintenance and wages, and responsibility for drivers’ 
social security.1** In other words, a regular round-trip operation 
carrying general commodities for one leg under lease did not deprive 
the owner of exemption. 

In 1951, the Commission indirectly reversed itself. After formal 
procedure, it published rules which, when effective, would abolish the 
unregulated combined operation under lease.1** But instead of requir- 
ing authorization for combined operation the new regulations were 
directed at the authorized common and contract carriers, requiring their 
use of written leases of at least thirty days’ duration and prohibiting 
compensation under lease according to a percentage of rates or earn- 
ings.4*5 The Commission’s purpose was to abolish the trip lease’*® 
which it defined as utilization by authorized carriers of unregulated 
‘‘vehicles under a great variety of arrangements, including informal 
oral agreements, made over the telephone or on the spot . . . for a single 
haul.’”87 The unauthorized vehicle available to the ICC-controlled 
trucker is often a Section 203 (b) (6) carrier who would otherwise 


131 Monroe Common Carrier Application, 8 M.C.C. 183, 185-86 (1938). 

132 Oriole a Cor re Transferee, 44 M.CC. 150 (1944). 

133 Newman Contract Carrier Application, 44 M.C.C. 190 (1944). 

134 Ex Parte MC-43, 52 M.C.C. 675, 743 (1951). 

185 Jd. § 207.4 (a) (3) and (5), at 744-45. In adopting these provisions, the 
Commission went further than had Division Five but accepted the proposal of the 
Trial Examiner. See Ex Parte MC-43, 51 M.C.C. 461, 532-33, 546-47 (1950). 

The Commission conceded before the Supreme Court that the new rules 
a abolish the practice. See: American Trucking Ass’ns v. United States, 
344 U.S. 298, 309 (1953). 
187 Ex Parte MC-43, 52 M.C.C. 675, 677 (1951). 
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return empty to his rural starting point.18* He 1s therefore prepared 
to allow the authorized carrier a percentage of his earnings in return 
for the privilege of carrying general commodities under his lessee’s 
ICC authorization.4*® The Commission concluded that the trip lease 
reduces observance of safety regulations and public protection through 
insurance, and that the rate structure and regulatory pattern are 
undermined by the unregulated transportation.!*° 

In short order, the rules were before the Supreme Court where 
the safety argument was accorded the humble status of ‘‘informed 
speculation.’"141_ Thus the argument for complete regulation was the 
only solid foundation for the rules, which had not, as stated below, raised 
the issue of the need for regulation of leasing but ‘‘the degree of regu- 
lation needed to eliminate the undesirable conditions and practices.’’!4? 
The Court concluded that abolition of the trip lease in order to protect 
regulated truckers in their restricted routes and limited carriage was 
not unreasonable under the National Transportation Policy.1** As to 
the exemption itself the Court said: 

‘‘The exemption extends, by its own words, to carriage of agricul- 

tural products, and not to operations where the equipment is used 

to carry other property. . . . [N]othing in it implies protection of 
agricultural truckers’ right to haul other property. ... ’’* 

The opinion has been criticized first as tainted with the assumption 
that competition, even within the limits set by the ICC, is a self-evident 
evil, and second as reflecting a judicial surrender of the choice between 
competition and regulation to an administrative agency where the 


138 The classic situation appeared in the Florida-New York run. Carriers of 
citrus fruits would return with general commodities under lease to authorized 
northern carriers who had inadequate equipment to undertake the run or who 
would themselves return empty from Florida. The ICC said that “clearly, this is 
not a healthy condition from the standpoint of regulation. The transportation 
of general commodities should be performed by authorized carriers.” Ex Parte 
MC-43, 52 M.CC. 675, 716 (1951). Compare American Trucking Ass’'us v. United 
States, 344 U.S. 298, 330-32 (1953) (dissenting opinion). 

139 “Gypsies” formed another pool of unauthorized owner-operators available 
to the authorized carriers. “Gypsies” would normally find a load of general com- 
modities and then nominally lease themselves to the authorized carriers, allowing 
a percentage of their earnings in return for operating under the lessee’s authorization. 
See: Ex Parte MC-43, 51 M.C.C. 461, 465 (1950). The statutory power of the ICC 
to prevent authorized carriers from augmenting their equipment through such 
rentals was an issue in American Trucking Ass'ns v. United States, supra note 
138, not here discussed. It would appear that the finding of such power did not 
necessarily solve the problem of the § 203 (b) (6) carrier. 

140 Ex Parte MC-43, 52 M.C.C. 675, 690, 716, 725 (1951). 

141 American Trucking Ass’ns v. United States, 344 U.S. 298, 305 n.7 (1953). 

142 Eastern Motor Express, Inc. v. United States, 103 F. Supp. 694, 700 (S.D. 
Ind. 1952). This case, along with American Trucking Ass’ns v. United States, 101 F. 
Supp. 710 (N.D. Ala. 1951), went from a statutory three-judge district court direct 
to the Supreme Court. Both lower courts had refused to enjoin the regulations. 
Meanwhile, four other suits were stayed. 


143 American Trucking Ass’ns v. United States, 344 U.S. 298, 318 (1953). 
144 [bid. 
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statute is not clear. In the context of Section 203 (b) (6), the 
answer to the first argument is that the Commission could not, under its 
own rulings, limit the competition in any way. It had decided that 
habitual return-trip leasing combined with carriage of privileged com- 
modities would not place the motor vehicle involved under its juris- 
diction.** Carrying either privileged commodities or general commodi- 
ties under lease, its owner can undercut authorized carriers’ rates 
where and when he chooses. The second criticism raises the same 
Commission self-limitation. The old lease rule antedates the decision 
in Service, and seems reasonable only if Service is limited by the Com- 
mission itself, the legislature or the highest court. If Service can 
one way or another be reduced to the proposition that full truck-load 
carriage of Section 203 (b) (6) commodities is subject to regulation 
only when such carriage is an integral part of a single operation 
affecting the rates and schedules of transportation of general commodi- 
ties by the same operator, a complement of the proposition might be 
that a casual trip-lease effectively leaving the owner in control of the 
vehicle, the rate charged, and the route taken, would not vary the 
situation sufficiently to free the owner from regulation. To test the 
effect of transportation of general commodities by who has substantial 
control of the motor vehicle at the time of such transportation is not 
unreasonable when accompanied by a middle-ground rule as to the 
cireumstances in which general transportation terminates the owner’s 
right to exemption. Accompanied by liberal certificating principles, 
these suggested changes would actually better preserve competition 
than did the leasing rules approved by the Supreme Court. It may be 
supposed that a fair percentage of presently exempt carriers would be 
subjected to ICC control. Under their certificates, or through inter- 
change they would continue to compete with their present competitors, 
and perhaps even their present lessees, although the competition would 
be subject to the minimum rate power of the Commission where the 
rates are deemed noncompensatory or otherwise unreasonable. Such 
a competitive situation would accommodate the principles of the Act 
in general and the exemption in particular.'** 

As earlier suggested, motor carrier regulation was intended to 
control competition with railroads so as to produce an efficient trans- 
portation system. Equalized control of rail-highway competition 
implies similar equalization among trucks. Both objectives are 
served by complete regulation of truck-owners whose operations 
consist largely of carrying general commodities at rates and over routes 


145 Schwartz, Legal Restriction of Competition in the Regulated Industries: 
An Abdication of Judicial Responsibility, 67 Harv. L. Rev. 436, 459-60 (1954). 

146 Newman Contract Carrier Application, 44 M.C.C. 190 (1944). 

147 The competition would otherwise be uneven not only because one carrier 
may be subject to ICC minimum rate power. In addition, the authorized carrier 
miay be restricted as to routes and goods carried, while incurring greater expenses 
in order to comply with ICC regulation. See: ICC v. Allen E. Kroblin, Inc. 
113 F. Supp. 599, 627 (N.D. Iowa 1953). 
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of their own choosing. And exemption of truckers whose carriage of 
privileged commodities is not an integral part of a single operation 
involving general commodities, or who surrender control of their trucks 
when used to carry general commodities, adequately fulfills the re- 
quirement of exemption by leaving untouched in many cases the return 
trip of the truck which has completed the favored carriage. The effect 
of the ICC rules and the court decision, on the other hand, was simply to 
terminate trip leasing. The consequence would be the end of com- 
petition, or the creation of unbalanced competition by forcing the 
earrier of favored commodities to return empty. Thus the second 
answer to the criticism above is partial acquiescence. It appears that 
the ultimate choice before the court should have been between termi- 
nation or imbalance of competition and control of competition. The 
latter alternative would seem to be required by the Act. 

Sinee the court decision, the Commission has twice retreated from 
complete abolition of the trip lease. It first amended the rules to 
exempt grower-owned trucks returning to their state of origin after 
carriage of agricultural commodities.1** And after passage in the House 
of a bill prohibiting any Commission regulation of the duration of 
leases or compensation thereunder,}*® the Commission in late 1953 again 
amended the leasing rules to provide partial exemption for Section 
203 (b) (6) earriers.5° The new rule is that when an unregulated 
truck has made a trip carrying privileged commodities, it may be rented 
by an authorized carrier for its next single movement under a lease of 
any duration and with any form of compensation. But if the authorized 
carrier rents the truck for a series of movements, free leasing is allowed 
only if the loaded movements are over ‘‘reasonably direct routes in the 
direction of the general area in which the equipment is based... . ’’154 
In both cases, the authorized trucker is the one responsible to the ICC, 
for he must obtain proper statements of previous movements from his 
lessor before he is exempted from the leasing rules. Thus the rules 
leave the rural trucker, be he farmer or not, his privilege of a return 
trip carrying general commodities. They thereby adequately serve 
the favor shown by the Act to particular commodities and yet do not 
allow the shield of Section 203 (b) (6) to frustrate the statutory 
purpose of impartial regulation. In short, the rules will reach the same 
end as would the suggested restriction of Service and change of the 
intermittent lease rule. But abuse of the exemption will be prevented by 
limitation of the authorized lessor rather than by regulation of the 
lessee. The latter method may be better adapted to administration. 
Although both plans would face problems of evasion and enforcement, 


148 Fx Parte MC-43, 18 Fed. Reg. 3023 (1953). 

149 H.R. 3203, 83rd Cong., Ist Sess. (1953), amending the Act by adding a new 
section 204(C). See: 99 Cong. Rec. 7430 (June 24, 1953). 

150 49 Code Fed. Regs. § 207.4 (a) (3) (i) (Supp. 1953). Simultaneously, the 
Commission cancelled the earlier amendment and postponed the effective date of 
the controversial 30 day and compensation rules from March 1, 1954, to March I, 
1955. Ex Parte MC-43, 18 Fed. Reg. 7800 (1953). 

151 § 207.4 (2) (3) (i), supra note 150. 
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the Commission solution would tend to encourage the authorized carrier 
to accept his lessor’s statement of previous trips with a pure heart and 
empty head. On the other hand, amendment of Service and the inter- 
mittent lease rule would provide the Commission grounds on which to 
move directly against the trucker who abuses the scope of exemption. 
But it is true that if the statements of previous trips were reliable, the 
Commission might have to conduct fewer investigations. On the other 
hand, restriction of Service and change in the intermittent lease rule 
may better serve the Act’s regulatory theory. Instead of flat prohibi- 
tion of any general transportation by the trucker who abuses Section 
203 (b) (6), the solution suggested offers the possibility of continued 
carriage while ‘‘preventing the operators from hurting each other in 
the course of the limited rivalry which the law allows to continue.’’!*? 


152 Schwartz, supra note 145, at 437. 





G. J. MINETTI APPOINTED MEMBER OF FEDERAL MARITIME BOARD 


G. Joseph Minetti of Brooklyn, New York, was administered the 
oath of office as a member of the Federal Maritime Board on September 
23, 1954, by Secretary of Commerce Sinclair Weeks. His assumption 
of office brings that body up to its full authorized complement of three 


members. Other members of the Board are Louis 8S. Rothschild, Chair- 
man, and E. C. Upton, Jr. 





Report of the Practitioners’ Committee on Waybill 
Statistics and Their Utilization 


Under date of December 18, 1953 Commissioners J. Haden Alldredge 
and Howard G. Freas jointly suggested that the Association of Inter- 
state Commerce Commission Practitioners might perform a public 
service of considerable value if it would undertake an impartial study of 
the Commission’s waybill statistics and their utilization. In response 
to this request President Morrow appointed a committee on waybill 
statistics to undertake the requested study, naming thereto Mr. R. 
Granville Curry, Mr. Philip H. Porter, Mr. Roland Rice, Mr. James 
M. Souby and Mr. Ford K. Edwards (Chairman). 

Following a rather lengthy study of the subject matter, including 
a canvass of the use of the waybill statistics material by carrier, shipper, 
government and other groups, and an inquiry into the utilization of 
the statistics in proceedings before the Commission, the Committee on 
Waybill Statistics drew up its report for submission to the Executive 
Committee of the Association. Upon review of the study and support- 
ing data, the Executive Committee approved and adopted the report 
of the Committee on Waybill Statistics and instructed that it be trans- 
mitted to Commissioners Alldredge and Freas. 

A copy of the original request for the study received from Com- 
missioners Allredge and Freas and the Committee’s report and letter 
of transmittal are reproduced below. A limited supply is available of 
the digest of the returns to the questionnaire which the committee 
circulated on the waybill statistics and their utilization. Copies may 
be had upon request. 


December 18, 1953 
Mr. Giles Morrow, President 


Association of Interstate Commerce 
Commission Practitioners 

1220 Dupont Circle Building 

Washington 6, D. C. 


Dear Mr. Morrow: 


You are no doubt aware that different opinions have been expressed 
regarding the value of our waybill statistics. There are some who 
heartily approve the collection and publication of these statistics whereas 
others seem equally opposed thereto. Some believe the work should 
be expanded while others would restrict or eliminate it. You are like- 
wise aware, we are sure, that the collection, tabulation, and publication 
of these data involve a considerable expense. 

We know from information in the possession of our Bureau of 
Transport Economies and Statistics that considerable use is being made 
of these data. Whether the benefits derived from this use justify the 
expense involved is a question to be resolved impartially. 


= = 
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It has occurred to us that your Association might perform a public 
service of considerable value if it would undertake to make an impartial 
study of our waybill statistics and their utilization and render a report 
thereon. The interest of your Association would, we believe, make your 
undertaking such a study highly appropriate. Accordingly, we com- 
mend this to you as a most worthwhile project. 


Sincerely yours, 


J. HapEN ALLDREDGE 
Howarp G. FrReAs 
CoMMISSIONERS 


Honorable J. Haden Alldredge August 19, 1954 
Honorable Howard G. Freas 

Interstate Commerce Commission 

Washington 25, D. C. 


Subject—Waybill Statistics and Their Utilization. 
Dear Commissioners Alldredge and Freas: 


In your joint communication of December 18, 1953 to Mr. Giles 
Morrow, then President of the Association of Interstate Commerce 
Commission Practitioners, the suggestion was made that the Association 
undertake an impartial study of the Commission’s waybill statistics and 
their utilization, and render a report thereon. 

In response to this request President Morrow appointed a committee 
on waybill statistics to undertake the requested study, naming thereto 
Mr. R. Granville Curry, Mr. Philip H. Porter, Mr. Roland Rice, Mr. 
James M. Souby and Mr. Ford K. Edwards (Chairman). 

Upon completion of its work, this committee, under date of August 
2, 1954, submitted its report to the Executive Committee of the Associa- 
tion. After review of the study and the supporting data the Executive 
Committee on August 18 approved and adopted the report of the Com- 
mittee on Waybill Statistics and instructed this committee to transmit 
the report to you. 

A copy of the study and report is attached. The conclusions and 
recommendations submitted by the Committee on Waybill Statistics 
appear at pages 16 to 17 of the report. 

Forwarded herewith are the committee’s letter of inquiry of 
February 9, 1954 sent to various user groups, the numerical analysis 
and textual digest of the replies received thereto, a summary of the 
utilization of the waybill data, and other descriptive material. The 
original letters of reply are being turned over to you except in one 
instance where the writer preferred to have his communication withheld. 

We hope that this study and report will be of assistance to you. 


Very truly yours, 


Forp K. Epwarps, Chairman 
Committee on Waybill Statistics 
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REPORT AND RECOMMENDATION TO THE EXECUTIVE COMMITTEE OF THE 

ASSOCIATION OF INTERSTATE COMMERCE COMMISSION PRACTITIONERS 

IN THE MATTER OF THE VALUE OF THE INTERSTATE COMMERCE COMMISSION 
RAIL CARLOAD WAYBILL STATISTICS AND THEIR UTILIZATION 


Pursuant to the request of Commissioners J. Haden Alldredge and 
Howard G. Freas of December 18, 1953, the Association of Interstate 
Commerce Commission Practitioners undertook an impartial study of 
the Commission’s program relating to rail carload waybill statistics 
and agreed to report on their value and utilization. 

There follow herewith the report and recommendations in the 
matter to the Executive Committee of the Association as prepared by 
the special Committee on Waybill Statistics, appointed by then Presi- 
dent Giles Morrow. 

Your committee has reviewed the objectives of the waybill program, 
the nature of the releases made and the summary of waybill data 
utilization prepared by the Commission’s Bureau of Transport Eco- 
nomics and Statistics. The committee has also had the benefit of the 
rather extensive statements and expressions of opinion and viewpoint 
submitted by 110 carrier, shipper, regulatory and other interests in 
response to a letter of inquiry issued by your committee to those who 
were said to have used or to have some knowledge of the waybill data. 

Attached hereto is a copy of the committee’s letter of inquiry to 
earrier, shipper and other groups and the explanatory and descriptive 
material which accompanied the letter. Also enclosed is your com- 
mittee’s 53-page digest of the 110 returns received. A short 5-page 
numerical analysis of the replies is also attached for quick reference. 
The returns are presently available in the office of the Association. It 
was understood that they would be turned over to Commissioners 
Alldredge and Freas unless the writer of a return wished otherwise. 
Only one writer objected to having his return treated in this manner, 
and his return has, therefore been set apart. 

Inquiries went out to 246 companies, associations or individuals, 
of which 45 per cent replied. The percentage of response was fairly 
uniform for most groups and is considered quite satisfactory for an 
inquiry of this kind. The purpose of the inquiry was to obtain a cross 
section of the views of a wide range of recipients as to their utilization 
of the waybill studies, as to the need of such data in the public interest, 
and as to whether the studies should be continued as at present, ex- 
panded, curtailed, or eliminated ; and also any suggestions or recommen- 
dations with respect to the waybill procedures. 

The selection of parties to be contacted by the inquiry was gone 
over by your committee. It was found that users of the studies fall 
generally into twelve classifications or groups. The endeavor was to 
reach a representative number of firms, associations or individuals in 
each of these twelve user groups. Replies were also invited through 
the Practitioners’ Journal but only 2 responses were traceable to this 
source. As it was obviously impossible to set up any mathematical 
sample of all users of the waybill statistics, your committee has en- 
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deavored to broadly evaluate the returns separately for each of the 
twelve groups rather than on the basis of the simple statistical totals 
which appear in the 5-page numerical analysis attached. 


Brief Description of Waybill Studies 


Following consideration of various waybill traffic studies of the 
Office of Defense Transportation, the Board of Investigation and 
Research, and of motor-carrier groups, the Commission on October 
2, 1945, authorized the establishment of a waybill section in its Bureau 
of Transport Economies and Statistics. 

In November, 1946, the Commission began the collection of copies of 
railroad carload waybills from the Class I railways. By its order of 
September 6, 1946, all these carriers are required to file with the Bureau 
reproductions of waybills representing a one percent sample of all 
earload traffic terminated by each railway. This information is 
furnished in respect to waybills on freight originating at all railway 
stations, approximately 50,000 in number. The process is a continuous 
one, the waybills submitted to the Commission under this sampling 
method being those whose serial numbers are ‘‘1’’ or end with the 
digit ‘‘01.’’ 

In addition to the copies of waybills to be filed, the Commission’s 
order requires the carrier to furnish certain information as to the type 
of rate applied such as ‘‘class,’’ ‘‘commodity,’’ ‘‘interstate’’ or ‘‘intra- 
state,’’ ‘‘export,’’ ete. 

The Commission’s Bureau of Traffic ascertains and inserts on 
such waybill copies the shortest rail-line distance. The statistical bureau 
then inserts the first class rate from the point of origin to the point of 
destination. The waybill data with this additional information are then 
processed and tabulated by the latter bureau. 

The fundamental purpose of the waybill studies appears to be that 
of making available reasonably reliable information as to railroad 
traffic, charges thereon, and data which may be used as a basis for cost 
information. 

There appears to be no dispute that waybill studies have had wide 
use by railroads, motor carriers, shippers, states, Federal agencies and 
others. A summary of uses as stated by the Commission’s statistical 
bureau is as follows (p. 43, Statement No. 543) : 


‘¢ * * * the waybill data have been used (1) in showing special 
distributions of rail tonnage on a geographic basis; (2) in compar- 
ing effective and authorized increases in rail freight rates; (3) in 
estimating the revenue effects of proposed class rate scales; (4) in 
comparing average rates charged on intraterritorial and intrastate 
rail carload traffic; (5) in comparing revenues with costs for 
various commodities and for different territorial movements; (6) 
in determining the principal traffic movements of particular com- 
modities and in making comparisons of traffic and revenue data 
for various State-to-State and territorial movements, particularly 
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in connection with marketing studies; (7) in determining the 
relative proportion of each type of car used for various commodities ; 
(8) in appraising present, future, and emergency requirements for 
tank cars; (9) in estimating potential tonnage of commodities 
which might move on proposed waterways; (10) in measuring the 
sample of the traffic of the Department of Defense against the 
entire transportation flow; and (11) in various ways by the rail- 
7?“ 


A description of the waybill procedures, their history, their 
purposes, and their uses is set forth in the Bureau’s Statement No. 
543 of February, 1954. A brief description is also to be found in the 
Commission’s annual report for 1947, page 142. 


Major Issues 


In endeavoring to find an answer to the Commission’s problem, the 
committee believed that the major issues to be resolved are as follows: 


(1) Is there a basic need for information of the character con- 
templated by the waybill statistics? 
If such need exists, is it being adequately met by the current 
waybill program and is it justified by the costs? 
What changes might advantageously be made in the waybill 
program ? 


Each of these issues is discussed below. 


(1) Is There A Basic Need For Information Of The Character Contem- 
plated By The Waypbill Statistics? 


The character of data contemplated by the waybill studies can best 
be deseribed as follows: 

It provides information regarding traffic flow by commodity classes 
and groups set down in carloads, tons, revenue, short-line car-miles and 
short-line ton-miles as well as averages computed therefrom such as 
length of haul, weight per car and revenue per hundred pounds per car, 
per short-line car-mile and per short-line ton-mile. The territorial 
flow of commodities is shown as well as state-to-state and intrastate 
movements. Data are set up by mileage blocks, by type of rate, and by 
the percentage of first class. Mileage and weight distributions by type 
of car are also included. The statistical information is furnished for 
all commodities combined, for commodity groups, and for the individual 
commodity classes composing such groups. 

In short, the program comprehends the continuous showing of the 
nation’s rail carload traffic flow by commodity classes and groups, by 
territories and states, by length of haul and by type of rate. When 
used in conjunction with cost information the data permit an objective 
appraisal of freight rates in relation to costs and the contribution 
toward, or distribution of, the overhead burden. Comprehensive data 
of this character have never heretofore been available to regulatory 
agencies, the shipping public or the carriers themselves. 
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The committee is of the conclusion that there exists a basic need 
for information of the character described above. This conclusion 
springs in part from a knowledge of past efforts to assemble data of the 
nature here described. (Waybill Statistics Their History and Uses, 
Statement 543, I.C.C.) It is also based in large measure on the utiliza- 
tion of the current waybill releases in proceedings before the Commission 
(see list attached) and upon the replies to your committee’s inquiries, 
a digest of which is also attached. It recognizes that prior to the waybill 
studies widespread gaps existed in the available traffic information 
helpful to the resolution of a multitude of issues that come before the 
Federal and state commissions. The committee is also cognizant of the 
inequality among parties before the Commission in their access to traffic, 
revenue and related facts pertinent to the record. 

The need for information of the character here in question turns 
on the thesis that a regulatory body with the fullest possible awareness 
of the general transportation picture, particularly as to traffic flow, 
comparative rate and revenue levels, and contribution to overhead 
burden is in a more effective position to meet its responsibilities than 
a body without the tools and perspective here provided on a detached 
basis. Few matters in our economy are more difficult of resolution 
or even of full rationalization than the fixing of rates. As in any 
market place, fixing rates implies a knowledge of the existing volume, 
competition and existing charges, plus some estimate of the potential 
effect of the new charges on the carrier’s traffic and income. Also, it 
is inevitable that decisions in one area of traffic litigation have their 
impact on other areas. Often the awareness of traffic facts over a broad 
area is desirable if the regulatory agencies are to be in a position to 
exercise informed judgment. The waybill data make a unique contribu- 
tion in the field of rate making. 

Aside from the Interstate Commerce Commission’s own needs, 
extensive use of waybill statistics is made by those appearing before 
it. Principal among these groups are the practitioners and transporta- 
tion consultants who represent a wide range of interests. The statistical 
tools commonly used include traffic flow and distribution; revenue 
levels, past and current; the trends both as to traffic volume and 
charges; and revenue comparisons. Such data are utilized by rate 
territories, states, commodity classes, lengths of haul and other break- 
downs. Such material is not generally available, certainly on a regional 
basis, except through the waybill releases. 

Other major users include Federal agencies, state commissions, 
shippers acting on their own behalf, and rail and non-rail carriers and 
carrier organizations. It is of interest that 6 of the 15 railroads answer- 
ing the committee’s letter of inquiry make varying use of the waybill 
statistics, mostly in rate and traffic work. Some rail carriers critical 
of the waybill program have indicated that reliance on their own traffic 
records is preferable to the use of the Commission waybill releases. 
However, individual carrier records cover a field very much narrower 
than that represented by the waybill data. Except where the railroads 
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of a district, region or state band together in a sample study, the ground 
covered and purposes served may be quite different from that of the 
waybill material. The Summary of Utilization attached indicates that 
rail-carrier organizations in various parts of the United States have 
from time to time utilized the waybill data. The replies indicate that 
motor and water carriers also make use of the material. 

The need for traffic information, whether as to volume, traffic 
distribution, revenues or other factors is not limited to formal pro- 
ceedings. Most rate issues require planning periods during which traffic 
research is conducted as a basis for policy decisions and action. Many 
rate issues between shippers and carriers are resolved without recourse 
to the Commission. The existence of continuous, current traffic and 
revenue statistics bearing on cases at hand clearly serves to facilitate 
rate agreements or other resolution of the subject matter. 

State regulatory commissions are commonly lacking in data with 
which to portray the pattern of either their own intrastate traffic 
consist or the competitive interstate rate patterns. Comparisons between 
states or between intrastate and interstate traffic are not commonly 
available except as may be occasionally assembled by the carriers for 
specific purposes. 

Over and above the foregoing, waybill data fill many gaps in the 
material available for economic research over a wide range including 
equipment, circuity of haul, cross-hauling and the general distribution 
of goods. There is evidence that such data may be particularly helpful 
in connection with national defense. 

The response to the letter of inquiry indicates that in the opinion 
of the preponderant portion of those answering Question 2 there exists 
a public interest in the waybill statistics. In the mind of the committee 
a proper concept of the public interest in transportation implicitly 
requires a regulatory agency to be possessed of all reliable facts perti- 
nent to the discharge of its duties. The waybill study contributes 
to this end. 

Based on the Summary of Utilization, the responses to the letter 
of inquiry and the purposes and uses of the waybill studies, the com- 
mittee is of the opinion that there is a basic need for information of the 
character contemplated by the waybill statistics. 


(2) Are The Needs Referred To Above Being Adequaiely Met By 
The Current Waybill Program And Is The Cost Justified? 


The committee believes that the basic needs, as set out above, for 
more informative traffic and revenue data can be furnished by a waybill 
sampling program. Furthermore, it believes that the present program 
meets in a practical way such need, in spite of certain inadequacies 
referred to herein. 

The facts available on the present utilization of the waybill releases 
indicate a workable degree of confidence in the material for a wide range 
of purposes. This applies to a significant proportion of the users in 
nearly all of the groups contacted in the committee’s inquiry. It is 
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also brought out by the list of utilization made over the last several 
years. The absence of the waybill data would leave a tremendous void 
in the present-day knowledge of territorial and state-to-state traffic 
flow, lengths of haul, comparative rate levels by commodities and 
territories, rate indexes, working margins between prevailing rate 
levels and direct costs, the distribution of the transportation burden 
among commodities and other factors. No suggestions have been 
received as to how this knowledge, much of which is now taken for 
granted, could be obtained on a practical basis in the absence of the 
waybill studies. 

The committee believes, however, that the current use of the waybill 
statistics falls substantially short of their full potential. While the 
data are by no means a cure-all in the matter of traffic and rate infor- 
mation, they do provide useful and unique traffic information over a 
very wide sector of the transportation economy. 

The failure to make full use of the material appears to be caused 
by a number of factors. As pointed out in several responses to the 
inquiry, there appears to have been something less than an effective 
program of demonstrating the purpose, benefits and utility of the 
material, although special releases and lectures on the uses of the 
waybill data are now accomplishing much in this direction. Commission 
utilization today comes largely through the statistics introduced as 
evidence by parties appearing before it. In addition, a substantial 
volume of cost-revenue comparisons are provided by the Cost Section 
to the Board of Suspension and others on the Commission staff. Such 
material is largely dependent upon data made available from the 
waybill studies. 

There is no doubt that the unrealized potentialities of the study 
spring in substantial part from concern over the adequacy of the one 
per cent sample. The committee believes that there has been insufficient 
exploration of the adequacy of the waybill material in all its sectors 
and groupings. Where many subdivisions of the material are made, 
it is inevitable that the sample will become thin in spots. Even a 10 
per cent sample might well prove inadequate on some of the .break- 
downs. 

The degree of confidence necessary depends on the use to be made 
of the material. Substantial accuracy may be demanded in some 
instances whereas broad approximations, to be used in conjunction with 
other indicators, may suffice in other instances. The degree of error 
permissible will also depend on whether one is interested in traffic flow, 
rate, equipment or other data. Also, thin samples in any one year 
may now be combined with the results of a continuous period running 
back some six years. A combination of the results for several years 
would be acceptable for some purposes. 

Staff defense of the reliability of the waybill studies in the past 
has largely rested upon reference to sampling theory and doctrine. 
However, tests are currently made with the Commission’s commodity 
statistics regularly furnished by the railroads and these support the 
over-all reliability of the waybill studies. 
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Also, the record of commodity originations and terminations by 
states (Q 550) maintained through 1950 provided reference material 
with which numerous tests have been made generally confirming the 
reliability of the waybill statistics. No doubt the carriers, for their 
own reasons, have extensive traffic flow data for some of the more im- 
portant commodities with which comparisons can be made. One rail- 
road has rather vigorously asserted that its own checks show that the 
waybill data are not reliable but what comparisons were made and how 
such conclusions were reached are not shown, although a request for 
such information has been made by this committee. 

Rate and revenue patterns may be test-checked against tariffs where 
there is familiarity with rates which move the traffic. No doubt traffic 
evidence based on extended test periods may be available. Comparisons 
of waybill data between years can be revealing as to consistency. 

It is to be expected that such tests will develop wide sectors of 
reliability in the waybill data. It is also to be expected that extensive 
areas will be revealed where the sample will appear erratic or otherwise 
of doubtful validity. Such may be the case where the observations 
are scattered, where transit services apply, or where commodity classes 
consist of groupings of varying items brought together for reporting 
purposes. 

In the interest of building up familiarity and confidence in the 
waybill statistics, it is just as essential that these weak areas be charted, 
explained and tested against available data as to identify the strong 
areas. 

It is true that the waybill releases carry their own qualifications, 
including a mathematical formula to determine possible sampling error, 
and warning in the use of material where transit is involved, but 
judging from many responses received, this subject needs much more 
extensive and special treatment. 

As an additional step the services of one or more recognized 
sampling experts might be called upon either separately or as an 
integral part of the foregoing appraisal. The objective would be to 
furnish an independent review of the results of the sampling procedures 
in the light of practical and convincing controls and tests. It might 
here be observed that while it is essential to have discussions relating the 
waybill sampling procedures to the laws of probability the more pressing 
need now seems to be for demonstrations of the general representative- 
ness of the material based on comparisons with known controls. The 
latter would be the more convincing in resolving the areas of doubt that 
have been raised. 

With respect to the cost to the railroads of furnishing the waybill 
data to the Commission, the railroad associations make no estimate as 
to the amount, although contending that the expense is not justified. 
The manner in which the information is obtained on a continuous 
sample basis makes the ascertainment of such cost difficult, since much 
of it is a part of routine operations. 

The Commission has estimated the cost to it of the waybill studies 
to be approximately $190,000 per year. There is some evidence that 
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by increased mechanical aids this cost can be somewhat reduced. The 
possibility of reducing costs by calling for the waybill data in alternate 
years does not appear practicable, because of the breaks in routine which 
would follow with resulting losses in efficiency and dependability in the 
furnishing of such data. Taking into account the cost to the Commission 
of the waybill studies and the demonstrated need thereof, the committee 
is of the opinion that continuation of such studies by the Commission 
is justified. 


(3) What Changes Might Advantageously Be Made In The Waybill 
Program? 


A wide range of suggestions and recommendations were offered in 
response to the committee’s inquiry as to how the present waybill 
procedures and programs might be made more effective. These are 
set out at some length in the Digest attached. The major items are 
briefly summarized in the attached numerical analysis of the replies 
to the questionnaire, pages 2-4. Review and comment on the principal 
items follow below. 

Inadequacy of Sample—Suggestions were made that related com- 
modity classes be combined where the sample was ‘‘thin,’’ and that 
‘*eontrolled’’ or ‘‘stratified’’ sampling be adopted which would adjust 
the size of the sample to the volume of the movement or other traffic 
characteristics. A few references were made to the possible use of 
sampling on a cluster or selected-day basis. 

How thin a sample can be and still not yield useful information 
is a question difficult to resolve. A much wider degree of approximation 
may be acceptable in one situation than in another. Also, as previously 
indicated, thin samples may sometimes be combined for a period of 
years to improve coverage, depending on the information sought. It is 
difficult to draw a line where all usefulness ceases. It is suggested that 
serious staff consideration be given to grouping together related com- 
modity classes, the size of which commonly prevents the data being given 
any significant weight. Special runs of the smaller items could be made 
on occasion if conditions warrant. 

As to ‘‘controlled’’ or so-called ‘‘stratified’’ samples by commodity 
classes or other breakdowns, these involve complications and expense 
which the committee feels would make their use prohibitive. The com- 
mittee also is of the opinion that for any given number of waybills 
included in a sample the continuous basis is preferable to the use of 
selected days. 

It is recognized that an enlargement of the sample would no doubt 
help solve some of the criticisms. However, even though the sample 
were raised to 2 per cent, a large number of the finer breakdowns on 
the smaller commodity classes would still be ‘‘thin.’’ Also, such en- 
largement would increase the costs, something which is to be avoided. 
Enlargement of the sample is not recommended. 

Release Waybill Data More Quickly—Several suggestions were 
made that the time lag in the publication of the waybill statistics should 
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be reduced. Needless to say, every effort should be made to keep such 
information current and both the railroads and the Commission appear 
to be cognizant of this problem and to be working toward improved 
results. 

The Waybill Statistics Need Better Explanation—Many appear to 
feel that the waybill statistics have been inadequately presented and 
analyzed ; that better promotion in the way of explanations of purpose, 
benefits and use is desirable. 

The committee believes that a great deal has been accomplished by 
the Commission staff in developing and disseminating the waybill 
statistics. On the other hand releases outlining the purposes, character 
of use and general adequacy of the material have lagged. A general 
stock-taking with emphasis on the purposes served and benefits to be 
derived from the program, is desirable as many writers suggest. It is 
quite evident that even among many receiving the releases widespread 
ignorance exists as to their utility and purpose. 

Provision Of Additional Breakdowns—The suggestions here made 
go to a finer subdivision of the sampling data as to type of rate, com- 
modity classification and metropolitan area; also to export and import, 
water transshipment and local vs. interline traffic. The committee 
believes that this subject might be explored and breakdowns furnished 
as special runs where the information is at hand. It is skeptical, 
however, as to any general expansion of the breakdowns now made in 
the studies. 

Reorganization and Renumbering of the Waybill Statements—It is 
stated that some statements overlap and might be discontinued; that 
some might profitably be broken up into smaller releases or consolidated 
with others; also that user mailing lists should be checked for continued 
interest in given releases. These matters require a detailed familiarity 
with each waybill release, the demand for it, and the extent to which 
a reorganization of the statements could be effected in the interest of 
simplification, economy, or utilization. The committee believes that 
such a task can best be undertaken by the Commission’s staff. 

References are made to the effect that the titling and numerical 
identification of the waybill releases are of very limited assistance to 
users in filing the material. Suggestions are made that improved 
numbering systems be adopted. The committee believes that such sug- 
gestions warrant serious consideration by the staff. 

Expansion of the Study to Other Agencies—Twenty-seven replies 
to the committee’s inquiry suggested the expansion of the waybill 
statistics to other agencies, primarily motor carriers. In most instances 
the inclusion of truckload or volume shipments (starting at either 
5,000 or 10,000 pounds) was considered although a few would expand 
the coverage to less truckload traffic. In most cases no distinction was 
made between common and contract carriers. 

Some railroad representatives argue that it is unfair to impose upon 
the railroads the burden of supplying the waybill data and exposing 
them to the adverse use thereof when the other transportation agencies 
are not required to furnish waybill data. 
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In 1950 the Southern Motor Carriers Rate Conference voluntarily 
undertook to collect a continuous one per cent freight bill sample from 
62 Class I motor common carriers of general freight operating wholly 
or partially in southern territory. Certain tabulations from the in- 
formation thus obtained were turned over to the Cost Section staff of 
the Commission for use in developing appropriate cost information 
(See Bureau’s Monthly Comment on Transportation Statistics, July 
19, 1954). 

The method selected by the Conference was substantially similar to 
that used by the Commission in the collection of its one per cent sample 
of carload freight from the railroads. The waybill samples of motor 
common carriers, however, included less-truckload traffic as well as 
truckload traffic. Statistics from the annual reports of Class I motor 
common carriers of general commodities indicate that a very large 
proportion of the total shipments are less than 10,000 pounds each. In 
1952 the truckload shipments were 3 per cent of the total of these 
earriers but the truckload tonnages amounted to 52.4 per cent and the 
truckload revenues to 37.6 per cent. 

It has been impracticable to obtain estimates of the additional cost 
of making waybill studies of the various classes of motor carriers. How- 
ever, this subject is believed by the committee to deserve careful con- 
sideration with a view to extending the waybill studies to truckload 
movements of Class I common and contract motor carriers, as a means of 
presenting a more complete national picture of traffic flow and rate 
levels. Such studies would contribute toward uniformity in the assembly 
of comparative traffic statistics as between the rails and motor carriers. 
As to LCL and LTL traffic, it is felt that such traffic best lends itself 
to occasional special studies as the needs arise. The same is felt true as to 
water-carrier traffic. 


Conclusions and Recommendations 


The committee respectfully submits the following conclusions and 
recommendations : 


1. There is a basic need for the information supplied by the waybill 
studies. 

2. While there are certain inadequacies in the present waybill 
sampling program, the sampling process, subject to checks 
currently made, and in the light of the cost, meets in a practical 
way the basic need for such information. 

3. There has existed a need for better explanation and publicizing 
of the waybill statistics, particularly with relation to their 
intent and purpose, utilization, and the controls exercised in 
testing the sample for representativeness. 

4.* The Commission should give serious consideration to extending 

the present waybill studies to include truck-load movements of 

traffic by Class I common and contract motor carriers subject to 
the Interstate Commerce Act as a means of presenting a more 
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complete national picture of traffic flow and competitive rate 
levels. 

* Committee member Rice abstains from expressing an opinion 
on this subject. 


Respectfully submitted, 


COMMITTEE ON WAYBILL STATISTICS 
R. GRANVILLE CURRY 
Pup H. Porter 
ROLAND RIcE 
Forp K. Epwarps, Chairman 


August 2, 1954 
Dissenting View of James M. Souby: 


**T regret that I find myself unable to concur in the first two con- 
clusions reached by the majority of the committee. It is one thing to 
say, as the majority undertakes to establish in its report, that there 
is a basic need for information ‘of the character contemplated by the 
waybill statistics.’ It is quite another thing to say, as the majority 
does in its first conclusion, that there is basic need for ‘the information 
supplied by the way bill studies.’ In my judgment the information 
actually supplied by the studies is so unreliable as to meet no need 
whatsoever. 

*‘Such a large percentage of rail traffic is seasonal or otherwise 
irregular in movement that, in my judgment, data based on a daily 
one per cent sample is utterly unreliable for any purpose. The fact 
that it is compiled and released by the Commission, however, with 
whatever precautionary remarks it may be accompanied, gives it a 
delusive impression of accuracy and invites its indiscriminate use and 
acceptance for whatever purpose it may happen to serve at the time. 
I do not know how large a sample would be required to provide reliable 
data, but am convinced that it would have to be so large as to make the 
cost to the carriers of providing it, and the cost to the Commission of 
compiling it, prohibitive. 

‘*My own conclusion, therefore, is that these waybill studies impose 
a needless and useless expense on the Commission and the carriers and 
so should be discontinued. 








Recommendations to the President’s Conference 
On Administrative Procedure 


BY THE 
COMMITTEE ON UNIFORM RULES 


(September 8, 1954) 
Preface 


The Committee on Uniform Rules has recognized at all times that 
it was not given the job of formulating uniform rules of procedure, 
but rather of determining the feasibility and desirability of such rules 
in the various aspects of administrative procedure. We offer, therefore, 
a general recommendation (I) for adoption by the Conference as an 
expression of policy. 

The second recommendation is that the Agencies in cooperation 
with the bar and an Office of Administrative Procedure, consider the 
adoption of uniform rules on nine specific subjects, using as a basis for 
such study the illustrative rules which we submit, in the belief they 
furnish a good starting peint for the agencies to achieve progress in 
developing uniformity. We specifically disclaim the intention of seek- 
ing rigid adherence to any proposed illustrative rule but recommend 
earnest attention to the scope of each. 

Finally, our recommendations relating to identification, citation, 
and publication of rules (Recommendations III, IV and V) are offered 
in the belief their acceptance will result not only in uniformity in those 
areas, but great economies in the future. 

Again attention is called to the three principles urged at the con- 
clusion of our Report, namely, (1) formulation of uniform rules must 
be preceded by thorough spade work; (2) they must be evolved in 
close cooperation with the Agencies and the bar, and (3) there must 
be provision for continuous study and revision such as we have for 
the Rules of Civil Procedure, rather than a one-shot operation. 


RECOMMENDATIONS OF COMMITTEE 


The Committee on Uniform Rules recommends to the Conference 
that it make the following recommendations to the Agencies: 


I 


That the Agencies, in collaboration with the bar and an Office of 
Administrative Procedure, undertake a detailed study of the full area 
within which uniformity in rules is attainable, inasmuch as the Confer- 
ence finds that it is feasible and desirable to formulate uniform rules 
for many administrative procedures. 





Editor’s note: This Report has not been adopted by the President’s Conference 
on Administrative Procedure. See: ICC Practitioners’ Journal, Vol. XX, May, 1953, 
No. 8, p. 774; Vol. XXI, Dec. 1953, No. 3, pp. 184-6 


= 
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II 


That the Agencies collaborate with the bar and an Office of Adminis- 
trative Procedure in the development and adoption of uniform rules 
on the following subjects, as to which the Conference finds uniformity 
feasible and desirable, using as a basis for such study the illustrative 
rules shown below. 


A. COMPUTATION OF TIME 


Illustrative Rule 


In computing any period of time prescribed or allowed by 
the Agency rules, by order of the Agency or by any applicable 
statute, the day of the act, event, or default after which the desig- 
nated period of time begins to run is not to be included. The 
last day of the period so computed is to be included, unless it is 
a Saturday, Sunday or a legal holiday, in which event the period 
runs until the end of the next day which is neither a Saturday, 
Sunday nor a holiday. When the period of time prescribed or 
allowed is less than seven days, intermediate Saturdays, Sundays 
and holidays shall be excluded in the computation. 


B. SERVICE OF PROCESS 





Illustrative Rule 


(a) By Whom Served—The Agency shall serve all orders, 
notices and other papers issued by it, together with any other 
papers which it is required by law to serve. Every other paper 
shall be served by the party filing it. 


(b) Upon Whom Served—All papers served by either the 
Agency or any party shall be served upon all counsel of record 
at the time of such filing and upon parties not represented by 
counsel or upon their agents designated by them or by law. Any 
counsel entering an appearance subsequent to the initiation of the 
proceeding shall notify all other counsel then of record and all 
parties not represented by counsel of such fact. 


(ec) Service Upon Parties—The final order, and any other 
paper required to be served by the Agency upon a party, shall 
be served upon such party or upon the agent designated by him 
or by law to receive service of such papers, and a copy shall be 
furnished to counsel of record. 


(d) Method of Service—Service of papers shall be made 
personally or, unless prohibited by law, by first-class or registered 
mail, telegraph or by publication. 


(e) When Service Complete—Service upon parties shall be 
regarded as complete: by mail, upon deposit in the United States 
mail properly stamped and addressed; by telegraph, when de- 
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posited with a telegraph company properly addressed and with 
charges prepaid; by publication when due notice shall have been 
given in the publication for the time and in the manner provided 
by law or rule. 


(f) Filing With Agency—Papers required to be filed with the 
Agency shall be deemed filed upon actual receipt by the Agency at 
the place specified in its rules accompanied by proof of service 
upon parties required to be served. Upon such actual receipt the 
filing shall be deemed complete as of the date of deposit in the 
mail or with the telegraph company as provided in paragraph (e). 


C. SUBPENAS 
' Illustrative Rule 


(a) Form—Every subpena shall state the name of the Agency 
and the title of the proceeding, if any, and shall command the 
person to whom it is directed to attend and give testimony or 
produce designated evidence at a specified time and place. 


(b) Issuance to Parties—Upon application of counsel (or 
other representative authorized to practice before the Agency) 
for any party to a proceeding governed by Sections 7 and 8 of 
the Administrative Procedure Act, there shall be issued to such 
party subpenas requiring the attendance and testimony of witnesses 
or the production of evidence in such proceeding. The agency 
may issue subpenas to parties not so represented upon request or 
upon a showing of general relevance and reasonable scope of the 
testimony or evidence sought. 


(c) Service—Unless the service of a subpena is acknowledged 
on its face by the witness, it shall be served by a person who is not 
a party and is not less than 18 years of age. Service of a subpena 
upon a person named therein shall be made by delivering a copy 
of the subpena to such person and by tendering him the fees for 
one day’s attendance and the mileage allowed by law. When the 
subpena is issued on behalf of the United States or its officer 
or agency, fees and mileage may but need not be tendered, and 
the subpena may be served by registered mail. 


(d) Fees—Witnesses summoned before an agency shall be 
paid by the party at whose instance they appear the same fees and 
mileage that are paid to witnesses in the courts of the United States. 


(e) Proof of Service—The person serving the subpena shall 
make proof of service by filing the subpena and the required return, 
affidavit, or acknowledgment of service with the Agency or the officer 
before whom the witness is required to testify or produce evidence. 
If service is made by a person other than a United States marshal 
or his deputy, or an officer of the Agency, and such service has 
not been acknowledged by the witness, such person shall make an 
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affidavit of service. Failure to make proof of service does not 
affect the validity of the service. 


(£) Quashing—Upon motion made promptly, and in any event 
at or before the time specified in the subpena for compliance, by 
the person to whom the subpena is directed (and upon notice to 
the party to whom the subpena was issued) the Agency or its 
authorized member or officer may (1) quash or modify the subpena 
if it is unreasonable or requires evidence not relevant to any matter 
in issue, or (2) condition denial of the motion upon just and 
reasonable conditions. 


(g) Enforcement—Upon application and for good cause shown, 
the Agency will seek judicial enforcement of subpenas issued to 
parties and which have not been quashed. 


The following portions of the uniform subpena rule would require 
legislation : 


(a) Power to Issue—In any hearing, investigation or other 
proceeding in which an Agency is authorized by law to issue 
subpenas, such Agency or any member of such Agency, any hearing 
officer appointed pursuant to Section 11 (of the Administrative 
Procedure Act), or any officer designated by it may issue subpenas 


requiring the attendance of witnesses to testify or to produce 
evidence. 


(b) Geographical Scope—Such attendance of witnesses and 
such production of evidence may be required from any place in 
the United States or any Territory or possession thereof, at any 
designated place of hearing. 


(c) Enforcement—In case of contumacy or refusal to obey a 
subpena issued to any person, any court of the United States within 
the jurisdiction of which such hearing, investigation or proceeding 
is carried on, or in which the person to whom the subpena is ad- 
dressed is found or resides or transacts business, upon application 
by the Agency, may issue an order requiring such person to appear 
before the Agency or member or officer designated by the Agency, 
and give testimony, or produce evidence, or both, touching the 
matter under investigation or in question. 


An order of such court directing compliance with a subpena 
shall not be subject to appeal. Any failure to obey such order 
of the court may be punished by the court as a contempt thereof. 
All process in any such case may be served in the judicial district 
in which such person resides or in which he may be found. 


(d) Penalttes—Any person who shall wilfully neglect or 
refuse to attend and testify or to produce evidence, if in his power 
to do so, in obedience to the subpena of the agency shall be guilty 
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of an offense and upon conviction by a court of competent juris- 
diction shall be punished by a fine of not more than $1,000 or by 
imprisonment for not more than one year, or by both such fine and 
imprisonment. 


D. DEPOSITIONS AND INTERROGATORIES 
Illustrative Rule 
DEPOSITIONS 


(a) Right to take—Except as otherwise provided, in an order 
made pursuant to paragraph (d), any party may take the testi- 
mony of any person, including a party, by deposition upon oral 
examination or written interrogatories for use as evidence in the 
proceeding, except that leave, granted with or without notice, 
must be obtained if notice of the taking is served by a proponent 
within thirty days after the filing of a complaint, application or 
petition. The attendance of witnesses may be compelled by the 
use of a subpena. Depositions shall be taken only in accordance 
with this Rule and the Rule on subpenas. 


(b) Scope—Unless otherwise ordered as provided in para- 
graph (e), the deponent may be examined regarding any matter 
not privileged, which is relevant to the subject matter involved in 
the proceeding. 


(ec) Officer Before Whom Taken—Within the United States 
or within a territory or insular possession subject to the dominion 
of the United States depositions shall be taken before an officer 
authorized to administer oaths by the laws of the United States 
or of the place where the examination is held; within a foreign 
country, depositions shall be taken before a Secretary of an 
Embassy or Legation, Consul General, Vice Consul or Consular 
Agent of the United States, or a person designated by the Agency, 
or agreed upon by the parties by stipulation in writing filed with 
the Agency. Except by stipulation, no deposition shall be taken 
before a person who is a party or the privy of a party, or a privy 
of any counsel of a party, or who is financially interested in the 
proceeding ; 


(d) Authorization—A party desiring to take the deposition 
of any person upon oral examination shall give reasonable notice 
in writing to the Agency and all parties. The notice shall state 
the time and place for taking the deposition, the name and address 
of each person to be examined, if known, and if the name is not 
known, a general description sufficient to identify him or the 
particular class or group to which he belongs. On motion of a 
party upon whom the notice is served, the hearing officer may 
for cause shown, enlarge or shorten the time. If the parties so 
stipulate in writing, depositions may be taken before any person, 





I. C. C. PRACTITIONERS’ JOURNAL 








at any time or place, upon any notice, and in any manner and 
when so taken may be used as other depositions; 


(e) Protection of Parties and Deponents—After notice is 
served for taking a deposition, upon its own motion or upon motion 
reasonably made by any party or by the person to be examined 
and upon notice and for good cause shown, the Agency may make 
an order that the deposition shall not be taken, or that it may be 
taken only at some designated place other than that stated in the 
notice, or that it may be taken only on written interrogatories, or 
that certain matters shall not be inquired into, or that the scope 
of the examination shall be limited to certain matters, or that the 
examination shall be held with no one present except the parties 
to the action and their officers or counsel, or that after being sealed, 
the deposition shall be opened only by order of the Agency, or that 
business secrets or secret processes, developments, or research need 
not be disclosed, or that the parties shall simultaneously file specified 
documents or information enclosed in sealed envelopes to be opened 
as directed by the Agency; or the Agency may make any other 
order which justice requires to protect the party or witness from 
annoyance, embarrassment, or oppression. At any time during the 
taking the deposition, on motion of any party or of the deponent 
and upon a showing that the examination is being conducted in 
bad faith or in such manner as unreasonably to annoy, embarrass, 
or oppress the deponent or party, the Agency may order the 
officer conducting the examination to cease forthwith from taking 
the deposition, or may limit the scope and manner of the taking 
of the deposition as above provided. If the order made terminates 
the examination it shall be resumed thereafter only upon the order 
of the Agency. Upon demand of the objecting party or deponent, 
the taking of the deposition shall be suspended for the time 
necessary to make a motion for an order. 


(f) Oral Examination and Cross Examination—Examination 
and cross examination shall proceed as provided in rules governing 
the reception of evidence at an oral hearing. In lieu of participating 
in the oral examination, any party served with notice of taking 
a deposition may transmit written cross interrogatories to the 
officer who, without first disclosing them to any person, and after 
the direct testimony is complete, shall propound them seriatim to 
the deponent and record or cause the answers to be recorded ver- 
batim ; 


(g) Recordation—The officer before whom the deposition is 
to be taken shall put the witness on oath and shall personally 
or by someone acting under his direction and in his presence, 
record the testimony by typewriter directly or by transcription 
from stenographic notes, wire or record recorders, which record 
shall separately and consecutively number each interrogatory. 
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Objections to the notice, qualifications of the officer taking the 
deposition, or to the manner of taking it, or to the evidence pre- 
sented or to the conduct of the officer, or of any party, shall be 
noted by the officer upon the deposition. All objections by any 
party not so made are waived. 


(h) Signing Attestation and Return—When the testimony 
is fully transcribed the deposition shall be submitted to the witness 
for examination and shall be read to or by him, unless such exami- 
nation and reading are waived by the witness and by the parties. 
Any changes in form or substance which the witness desires to 
make shall be entered upon the deposition by the officer with a 
statement of the reasons given by the witness for making them. 
The deposition shall then be signed by the witness, unless the 
parties by stipulation waive the signing or the witness is ill or 
cannot be found or refuses to sign. If the deposition is not signed 
by the witness, the officer shall sign it and state on the record the 
fact of the waiver or of the illness or absence of the witness or the 
fact of the refusal to sign together with the reason if any, given 
therefor; and the deposition may then be used as fully as though 
signed, unless on a motion to suppress the Agency holds that the 
reasons given for the refusal to sign require rejection of the 
deposition in whole or in part. 


The officer shall certify on the deposition that the witness 
was duly sworn by him and that the deposition is a true record 
of the testimony given by the witness. He shall then securely 
seal the deposition in an envelope indorsed with the title of pro- 
ceeding and marked ‘‘Deposition of (here insert name of witness) ’’ 
and shall promptly send it by registered mail to the Secretary of the 
Agency for filing. The party taking the deposition shall give 
prompt notice of its filing to all other parties. Upon payment 
of reasonable charges therefor, the officer shall furnish a copy 
of the deposition to any party or to the deponent; 


(i) Use and Effect—Subject to rulings by the hearing officer 
upon objections a deposition taken and filed as provided in this 
Rule will not become a part of the record in the proceeding until 
received in evidence by the hearing officer upon his own motion 
or the motion of any party. Except by agreement of the parties 
or ruling of the hearing officer, a deposition will be received only 
in its entirety. A party does not make a party, or the privy of a 
party, or any hostile witness his witness by taking his deposition. 
Any party may rebut any relevant evidence contained in a depo- 
sition whether introduced by him or any other party; 


(j) Fees of Officers and Deponents—Deponents whose depo- 
sitions are taken and the officers taking the same shall be entitled 
to the same fees as are paid for like services in the District Courts 
of the United States, which fees shall be paid by the party at 
whose instance the depositions are taken. 
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DEPOSITIONS UPON INTERROGATORIES 


(a) Submission of Interrogatories—Where the deposition 
is taken upon written interrogatories, the party offering the testi- 
mony shall separately and consecutively number each interrogatory 
and file and serve them with a notice stating the name and address 
of the person who is to answer them and the name or descriptive 
title and address of the officer before whom they are to be taken. 
Within 10 days thereafter a party so served may serve cross- 
interrogatories upon the party proposing to take the deposition. 
Within five days thereafter, the latter may serve redirect interro- 
gatories upon the party who served cross-interrogatories. 


(b) Interrogation—Where the interrogatories are forwarded 
to an officer authorized to administer oaths as provided in para- 
graph (c), the officer taking the same after duly swearing the 
deponent, shall read to him seriatim, one interrogatory at a time 
and cause the same and the answer thereto to be recorded before 
the succeeding interrogatory is asked. No one except the deponent, 
the officer and the court reporter or stenographer recording and 
transcribing it shall be present during the interrogation. 


(ec) Attestation and Return—The officer before whom interro- 
gatories are verified or answered shall (1) certify under his 
official signature and seal that the deponent was duly sworn by 
him, that the interrogatories and answers are a true record of the 
deponent’s testimony, that no one except deponent, the officer 
and the stenographer were present during the taking, and that 
neither he nor the stenographer, to his knowledge, is a party, 
privy to a party, or interested in the event of the proceedings, and 
(2) promptly send by registered mail the original copy of the 
deposition and exhibits with his attestation to the Secretary of the 
Agency, one copy to the counsel who submitted the interrogatories 
and another copy to the deponent. 


(d) Provisions of Deposition Rule—In all other respects, 
depositions upon interrogatories shall be governed by the previous 
Deposition Rule. 


E. OFFICIAL NOTICE 


Illustrative Rules 
Rule 1—Matters of Law 


The Agency or its hearing officer, with or without prior request 
or notice, will officially notice: 


(a) Federal Law—The Constitution; Congressional Acts, 
Resolutions, Records, Journals and Committee Reports; decisions 
of Federal Courts and Administrative Agencies; Executive Orders 
and Proclamations; and all rules, orders and notices published 
in the Federal Register ; 
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(b) State Law—The public laws and decisions of Courts of 
record of each State of the United States; 


(ec) Governmental Organization—Organization, territorial 
limitations, officers, departments, and general administration of 


the Government of the United States, the several States and foreign 
nations ; 


(d) Agency Organization—The Agency’s organization, ad- 
ministration, officers, personnel, official publications, and prac- 
titioners before its bar. 


Rule 2—Material Facts 


In the absence of controverting evidence, the Agency and 
its hearing officers, with or without prior notice or request, may 
officially notice : 


(a) Agency Proceedings—The pendency of, the issues and 
position of the parties therein, and the disposition of any proceeding 
then pending before or theretofore concluded by the Agency; 


(b) Business Customs—General customs and practices followed 
in the transaction of business; 


(ec) Notorious Facts—Facts so generally and widely known 
to all well-informed persons as not to be subject to reasonable 
dispute, or specific facts which are capable of immediate and 
accurate demonstration by resort to accessible sources of generally 
accepted authority, including but not exclusively, facts stated in 
any publication authorized or permitted by law to be made by any 
Federal or state officer, department, or agency; 


(d) Technical Knowledge—Matters within the technical 
knowledge of the Agency as a body of experts, within the scope or 
pertaining to the subject matter of its statutory duties, responsi- 
bilities or jurisdiction ; 

Upon the following conditions : 


1. Request or suggestion. Any party may request, or the 
hearing officer or the agency may suggest, that official notice be 
taken of a material fact, which shall be clearly and precisely stated, 
orally on the record, at any pre-hearing conference or oral hearing 
or argument, or may make such request or suggestion by written 
notice, any pleading, motion, memorandum, or brief served upon 
all parties, at any time prior to a final decision; 


2. Statement. Where an initial or final decision of the Agency 
rests in whole or in part upon official notice of a material fact, such 
fact shall be clearly and precisely stated in such decision. In 
determining whether to take official notice of material facts, the 
hearing officer or the Agency may consult any source of pertinent 
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information, whether or not furnished as it may be, by any party 
and whether or not admissible under the rules of evidence. 


3. Controversion. Any party may controvert a request or 
a suggestion that official notice of a material fact be taken at the 
time the same is made. if it be made orally, or by a pleading, reply 
or brief in response to the pleading or brief or notice in which 
the same is made or suggested. If any decision is stated to rest in 
whole or in part upon official notice of a material fact which the 
parties have not had a prior opportunity to controvert, any party 
may controvert such fact by appropriate exceptions if such notice 
be taken in an initial or intermediate decision or by a petition for 
reconsideration if notice of such fact be taken in a final report. 
Such controversion shall concisely and clearly set forth the 
sources, authority and other data relied upon to show the existence 
or non-existence of the material fact assumed or denied in the 
decision. 


F. PRESUMPTIONS 
Ilustrative Rule 


Upon proof of the predicate facts specified in the sub-rules 
hereof without substantial dispute and by direct, clear, and con- 
vineing evidence, the Agency, with or without prior request or 
notice, may make the following presumptions, where consistent 
with all surrounding facts and circumstances: 


(a) Continuity—That a fact of a continuous nature, proved 
to exist at a particular time continues to exist as of the date of the 
presumption, if the fact is one which usually exists for at least 
that period of time; 


(b) Identity—That persons and objects of the same name and 
description are identical ; 


(c) Delivery—Except in a proceeding where the liability of the 
earrier for non-delivery is involved, that mail matter, communi- 
cations, express or freight, properly addressed, marked, billed and 
delivered respectively to the post office, telegraph, cable or radio 
company, or authorized common carrier of property with all 
postage, tolls and charges properly prepaid, is or has been delivered 
to the addressee or consignee in the ordinary course of business ; 


(d) Ordinary Course—That a fact exists or does not exist, 
upon proof of the existence or non-existence of another fact which 
in the ordinary and usual course of affairs, usually and regularly 
co-exists with the fact presumed; 


(e) Acceptance of Benefit—That a person for whom an act is 
done or to whom a transfer is made has, does or will accept same 
where it is clearly in his own self-interest so to do; 
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(f) Interference With Remedy—That evidence, with respect 
to a material fact which in bad faith is destroyed, eloigned, fabri- 
cated, suppressed or withheld by a party in control thereof, would 
if produced, corroborate the evidence of the adversary party with 
respect to such fact. 


G. STIPULATIONS AND ADMISSIONS OF RECORD IN PRO- 
CEEDINGS INVOLVING NUMEROUS PARTIES 


Ilustrative Rule 


The existence or non-existence of a material fact, as made 
or agreed in a stipulation or in an admission of record, will be 
conclusively presumed against any party bound thereby, and no 
other evidence with respect thereto will be received upon behalf of 
such party, provided: 


(a) Upon Whom Binding—Such a stipulation or admission 
is binding upon the parties by whom it is made, their privies and 
upon all other parties to the proceeding who do not expressly and 
unequivocally deny the existence or non-existence of the material 
fact so admitted or stipulated, upon the making thereof, if made 
on the record at a pre-hearing conference, oral hearing, oral 
argument or by a writing filed and served upon all parties within 


five days after a copy of such stipulation or admission has been 
served upon them. 


(b) Withdrawal—Any party bound by a stipulation or ad- 
mission of record at any time prior to final decision may be per- 
mitted to withdraw the same in whole or in part by showing to the 
satisfaction of the hearing officer or the agency that such stipulation 
or admission was made inadvertently or under a bona fide mistake 
of fact contrary to the true fact and that its withdrawal at the 


time proposed will not unjustly prejudice the rights of other 
parties to the proceeding. 


H. FORM AND CONTENT OF DECISIONS 
Illustrative Rule 


Every decision, whether recommended, initial, tentative or 
final, shall contain in the following order: 


(a) A correct caption of the proceeding; 
(b) Description of the nature and status of the decision; 


(c) Separately identified headnotes of the several points 
decided ; 


(d) Designation of all parties and counsel to the proceeding; 


(e) A concise statement of the nature and background of the 
proceeding ; 
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(f) A concise statement of the facts but without recitation of 
the evidence ; 


(g) A concise definition of the issues to be decided ; 


(h) In separately identified paragraphs (which will corres- 
pond to the appropriate headnotes) a concise discussion of each 
issue, the principles involved and the determination made thereof 
with reasons and precedents relied upon to support the same; 


(i) A statement of the rule, order, sanction or relief or the 
denial thereof to be made in accordance with the decision. 


I, APPEALS FROM INTERMEDIATE DECISIONS 


IMustrative Rule 


(a) Notice of Appeal—Any party may appeal from an initial 
or recommended decision of a hearing officer or from a tentative 
decision of the agency by filing a notice of appeal with the Agency 
within ten days after service upon him of such decision. 


(b) Eaxceptions—An appeal may be perfected by filing excep- 
tions to such intermediate decision within twenty days after service 
of the decision. 


(ec) Effect of Exceptions—The effectiveness of the interme- 
diate decision shall be stayed if any party files a notice of appeal 
and exceptions within the time specified above or if the Agency 
upon notice to the parties undertakes to review the decision. Other- 
wise, the intermediate decision shall become the final decision of the 
Agency. 


(d) Replies—Within ten days after service of exceptions, any 
opposing party may file a reply to such exceptions. 


(e) Content—Exceptions shall identify specifically the findings, 
conclusions, or proposed action to which objection is made, and 
shall be supported by concise argument and by specific page 
references to the parts of the record and the legal and other 
authorities relied upon. 


(f) Enlargement of Time—The time periods prescribed by 
this rule may be extended by the Agency for good cause. 


III 
Policy Respecting Uniform Identification of Agency Rules 
Rules published in the Federal Register and the Code of Federal 


Regulations when reprinted or republished in any form (pamphlet, 
booklet, book, ete.) shall be identified and numbered in accordance with 


the following : 
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(a) The numbers and letters identifying the sections and 
paragraphs of rules shall be the same as that used in the Federal 
Register and the Code of Federal Regulations. 


(b) The cover page, or title page, or table of contents, or first 
page of the pamphlet, or booklet, or book, etc., containing the rules 
shall identify where these rules are published in the Code of 
Federal Regulations, by stating title number and subject, and if 
necessary for clarity, any or all of the following as used in the 
Code of Federal Regulations: The chapter number and subject, 
subchapter letter and subject, part number and subject, and 
subpart number or letter and subject. 


IV 


Policy Respecting Uniform Citations or References to Agency Rules 


In official literature, reports, orders, briefs, and other formal 
documents, the citations or references to Agency rules, which are 
published in the Federal Register and the Code of Federal Regula- 
tions shall be by title number of the Code of Federal Regulations, 
initials of the Code of Federal Regulations, and section number. 
(For example, 49 CFR 1.1.) 


V 


Policy Respecting Uniform Printing Practices For The Separate 
Printing of Rules Required to be Published in the Federal Register 


Whenever separate prints of rules published in the Federal 
Register are required, such prints shall be reproduced photo- 
graphically from the official text as printed in the Federal Register 
or Code of Federal Regulations. 








Tomas J. HERBERT, 


Chairman. 








Recommendations on the Appointment and Status 
of Federal Hearing Officers 


BY 
COMMITTEE ON HEARING OFFICERS OF THE PRESIDENT’S CONFERENCE 
ON ADMINISTRATIVE PROCEDURE 


(September 8, 1954) 


The Committee recommendations are, in most instances, in the 
alternative. Each alternative text is supported by four members of the 
Committee. Alternative I is sponsored by Messrs. Kinter, Doyle, 
Reynolds and Winings. Alternative II is sponsored by Messrs. Lester, 
McElvain, Meloy and Scharnikow. 

Reports supporting the following recommendations have been issued 
under separate cover. The report supporting the Alternative I 
recommendations was issued August 10, 1954, and supplemented by 
an insert dated September 8, 1954. The report supporting the Alter- 
native II recommendations was issued September 3, 1954. 


Administration 
Recommendation No. 1 


Alternative | 


It is recommended that the Office of Administrative Procedure, 
recommended by this Conference on November 23-24, 1953, be established 
and be expanded to include the administration of the hearing officer 
program and that such office be independent of any existing agency or 
department. 

a. that the Office perform the following functions relating 
to the hearing officer program : 

(1) reeruiting, qualifying, and maintaining a list of 
currently qualified hearing officer candidates; 

(2) overseeing matters of compensation, tenure and re- 
tirement; administration of removal procedures; 

(3) constantly guarding against any encroachment upon 
the independence of hearing officers or upon the integrity of 
the administrative process. 

b. that the Office of Administrative Procedure perform those 
additional functions heretofore recommended by the Conference: 

(1) carrying on continuous studies of the adequacy of the 
procedures by which Federal Agencies determine the rights, 
duties and privileges of persons; 

(2) initiating cooperative effort among the agencies and 
their respective bars to develop and adopt as far as practicable, 
uniform rules of practice and procedure; 





Editor’s Note: These recommendations have not been adopted by the President’s 
Conference on Administrative Procedure. See: ICC Practitioners’ Journal, Vol. 
XX, May, 1953, No. 8, p. 774; Vol. XXI, Dec., 1953, No. 3, pp. 184-6 


—5h_- 








OCTOBER, 1954 59 





(3) collecting and publishing facts and statistics concern- 
ing the procedures of the agencies; 

(4) assisting agencies in the formulation and improvement 
of their administrative processes. 

ec. that the Office be nonpartisan and consist of five members 
appointed by the President, as follows: 

(1) a government expert in the field of Federal adminis- 
trative law; 

(2) a member of an independent Federal regulatory 
agency ; 

(3) a law professor ; 

(4) and (5) two nongovernment practicing lawyers. 

d. that the members of the Office be authorized to employ an 
executive director and an appropriate staff. 

e. that the members be empowered to call upon the services 
of other government agencies where appropriate and to designate 
panels of consultants. 

f. that the first board members be appointed for terms of 1, 
2, 3, 4 and 5 years respectively, the term of each to be designated 
by the President, but that their successors be appointed for terms 
of 5 years. 


Alternative Il 


It is recommended that the administration of the hearing examiner 
program be continued by the Civil Service Commission under Section 
11 of the Administrative Procedure Act and that the Civil Service 
Commission establish a new Bureau of Hearing Examiner Administra- 
tion. 

a. that the new bureau be charged with the responsibility for 
the hearing examiner program that is now divided among three 
bureaus of the Commission. 

b. that a committee of five members be placed in charge of the 
bureau. 

e. that there be brought into the administration of the hearing 
examiner program additional persons who have recently been 
engaged in the preparation and presentation of cases before admin- 
istrative agencies, and that at least two of the members of the 
committee be lawyers who are well versed in Federal administrative 
adjudication and at least two of the members of the committee 
be officials of the Commission who have the broad gauge viewpoint 
of the hearing examiner program; 

d. that subordinate personnel be assigned to the bureau, either 
on a full-time basis, or by detail from other bureaus of the Com- 
mission. 














I. C. C. PRACTITIONERS’ JOURNAL 





Qualifications 
Recommendation No. 2 
Alternative | 


It is recommended that qualification standards of hearing officers 
be raised substantially beyond those presently in force and that such 
standards be fixed within the discretion of the Office of Administrative 
Procedure but include as a minimum: 

a. A law degree and membership in a bar. 

b. six years’ continuous legal experience immediately preceding 
qualification. 

ce. adequate experience as a participant in adversary proceed- 
ings before courts of record or in administrative agencies. 

d. sufficient experience in the field of administrative law to 
insure familiarity with the administrative process. 


Alternative II 


It is recommended that the present high qualification standards 
established by the Civil Service Commission be retained. 


Recruitment, Selection and Appointment 
Recommendation No. 3 
Alternative | 


1. It is recommended that the following appointment procedure 
be adopted : 

a. that the Office of Administrative Procedure recruit candi- 
dates and prepare and maintain a list of currently qualified 
candidates. 

b. that the entire list be submitted to the agencies when appoint- 
ments are to be made, and that the agencies select from that list 
the person or persons they desire. 

ec. that the person or persons so selected, upon approval by the 
Office of Administrative Procedure, be nominated by that Office 
for appointment by the President. 

d. that hearing officers be housed in the selecting agencies but 
that there be reasonable provision for exchange or transfer in 
accordance with the fluctuating requirements of the various agencies. 
2. It is recommended that a career-merit system be established for 

hearing officers. 


Alternative Il 


1. It is recommended that : 

a. recruitment be continued on an open competitive basis, and 
concentrated on the most likely source of qualified applicants, such 
as lawyers with trial experience in administrative law both in and 
out of Government ; 
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b. a current competitive register of candidates for appointment 
be established biennially ; 

e. selection for appointment to hearing examiner positions be 
limited to either the promotion, transfer or reinstatement of hearing 
examiners or appointment from the open competitive register. 

2. It is recommended that the career-merit system be retained. 


Compensation 
Recommendation No. 4 


1. It is recommended that a single salary grade be established for 
the hearing officers in each agency. 
Further— 


Alternative | 


2. It is recommended that: 

a. the Office of Administrative Procedure in the future, as 
part of its continuing study of the hearing officer program, give 
eareful consideration to the advisability of instituting a one-grade 
system throughout government. 

b. the level of compensation for hearing officers be raised to a 
range between $12,000 and $14,000 per year and that the Office of 
Administrative Procedure be given authority, after consultation with 


the agencies, to fix the specific salary for a particular agency within 
the stated range. 


Alternative 11—Comp tion and Classification 





2. It is recommended that: 

a. compensation be prescribed in accordance with the Classifi- 
eation Act; 

b. that the classification specifications be revised (1) to bring 
the illustrative examples of cases up to date and to express the 
substantive portions of the specifications in less technical and 
simpler language, and (2) to delete the language that erroneously 
suggests that length of record is of some importance in prescribing 
the level of compensation of the hearing examiner. 

ce. that the level of compensation for hearing examiners range 
between $8,300 (GS-13) and $11,800 (GS-15) until higher grades 
are available under the Classification Act. 


Tenure and Retirement 
Recommendation No. 5 


It is recommended 


(1) that hearing officers have tenure until retirement; and that 
retirement age and retirement benefits be consistent with those applicable 
to other employees of the Executive Branch. 
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Removal 
Recommendation No. 6 


1. It is recommended that removal be for cause only after hearing 
and upon the record thereof. 
Further— 


Alternative | 


2. It is recommended that a qualified person designated by the 
Office of Administrative Procedure conduct the removal hearing, and 
a three-member review board designated by the Office of Administrative 
Procedure, but acting independently of that Office, hear all appeals 
from the initial decision. 


Alternative II 


2. It is recommended that the procedures for removal of hearing 
examiners as set forth in Section 11 of the Administrative Procedure 
Act be retained. 

3. It is recommended that the agency study more closely the per- 
formance of hearing examiners and initiate removal proceedings where 
appropriate. 


Reduction-In-Force 
Recommendation No. 7 
Alternative | 


It is recommended that present reduction-in-force rules be made 
inapplicable to hearing officers; that where an agency’s hearing officer 
requirement is reduced, surplus hearing officers be placed under the 
supervision of the Office of Administrative Procedure; that such officers 
be available for temporary assignments; and that they be given prefer- 
ence by law for any permanent hearing officer positions arising in other 
agencies. 


Alternative II 


It is recommended that agencies avoid or minimize the application 
to hearing examiners, of the reductions of force provided by law (1) by 
utilizing hearing examiners from other agencies, under Section 11 of the 
Administrative Procedure Act, to meet unusual caseloads, rather than 
by appointing additional examiners to their staffs; and (2) by consider- 
ing, in its determination of the classes of its employees to be separated 
in a necessary reduction in force, the loss of ability, experience, and 
training entailed in the separation of hearing examiners. 
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Grandfather Clause 
Recommendation No. 8 
Alternative | 


It is recommended that incumbent hearing officers be retained and 
that any amendment to the Administrative Procedure Act, or other 
legislation concerning the hearing officer program, contain a ‘‘grand- 
father clause’’ which will blanket-in all incumbent hearing officers. 


Alternative I! 


It is recommended that incumbent hearing examiners be retained 
subject only to the removal provisions of Section 11 of the Administra- 
tive Procedure Act. 


Implementation of Recommendations 
Recommendation No. 9 
Alternative | 


It is recommended that Civil Service Commission jurisdiction over 
the hearing officer program under Section 11 of the Administrative Pro- 
cedure Act be terminated and that appropriate legislation amending the 
Administrative Procedure Act be recommended by the President’s 
Conference for the purpose of implementing these recommendations. 


Alternative II 
It is recommended that no statutory changes be made. 


EARLE W. KINTNER, 
Chairman. 
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REVISION OF INTERPRETATIVE SPECIAL RULES RELATING TO 
TEMPORARY OPERATING AUTHORITIES AND APPROVALS 


TITLE 49—TRANSPORTATION 
CHAPTER 1—INTERSTATE COMMERCE COMMISSION 
SUBCHAPTER A—GENERAL RULES AND REGULATIONS 
PART 2—SPECIAL RULES OF PROCEDURE 


At a General Session of the Interstate Commerce Commission, 
held at its office in Washington, D. C., on the 15th day of September, 
A. D. 1954. 

The revision of interpretative special rules, under authority of 
Section 12 of the Administrative Procedure Act (5 U.S.C. 1011), relat- 
ing to extension, pursuant to Section 9(b) of that Act (5 U.S.C. 
1008(b)), beyond the specified expiration date, of temporary operating 
authorities and approvals granted under Section 210a(a), 210a(b), 
311(a), and 311(b) of the Interstate Commerce Act (49 U.S.C. 310a (a), 
310a(b), 911(a), and 911(b)), being under consideration : 

It is ordered, That Part 2 be, and it is hereby revised by deleting 
the entire context and substituting in lieu thereof the following: 

§ 2.1 Extension of Temporary Operating Authority or Approval. 
The Commission will determine upon written request by any interested 
party, or it may determine upon its own initiative, whether under 
Section 9(b) of the Administrative Procedure Act (5 US.C. 
1008(b)) :-— 

(a) any temporary operating authority granted under 210a(a) or 
31l1(a) of the Interstate Commerce Act (49 U.S.C. 310a(a), 911(a)) 
is continued in force, beyond the expiration date specified in such 
temporary operating authority, until the determination of an application 
filed by the holder of such temporary operating authority for a certifi- 
cate of public convenience and necessity or a permit to engage in 
operations authorized by such temporary operating authority. 

(b) any temporary approval granted under Section 210a(b) or 
311(b) of the Interstate Commerce Act (49 U.S.C. 310a(b), 911(b)), 
is continued in force, beyond the expiration date specified in such 
temporary approval, until the determination of the related application 
for approval of a consolidation or merger of the properties of two or 
more motor or water carriers or of a purchase, lease, or contract to 
operate the properties of one or more such carriers. 

In order to afford sufficient time for consideration and action 
thereon, a written request for such a determination should be filed not 
later than 30 days prior to expiration of the temporary operating 
authority or approval. 

§ 2.2 Definitions and Interpretations. In making the determination 
provided in Section 2.1, the Commission will be guided by the following 
interpretations of the provisions of the 3rd sentence of Section 9(b) 
of the Administrative Procedure Act (5 U.S.C. 1008(b)), and of the 
provisions of Section 210a(a) of the Interstate Commerce Act (49 
U.S.C. 310a(a)): 
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(a) ‘*Timely Application.’’—An application for a certificate of 
public convenience and necessity or a permit filed in accordance with 
the applicable laws, regulations, and instructions, not later than 60 
days after issuance of temporary authority for a period of 180 days 
or not later than 60 days after issuance of the first of a series of 
consecutive temporary authorities aggregating 180 days. 

(b) ‘‘Sufficient Application.’-—An application for a certificate of 
public convenience and necessity or a permit, which is in the form, 
contains the information, and is accompanied by the documents and 
exhibits required by the applicable laws, regulations, and instructions. 

(c) ‘‘ Aggregate of 180 days.’’—As used in Section 210a(a) of the 
Act and Commission notices and orders relating thereto, the term ‘‘for 
not more than an aggregate of one hundred and eighty days’’ means 
the total number of days of temporary authority which may be granted 
to a motor carrier under the provisions of that Section of the Act to 
meet a continuing need for a particular service. 

(d) ‘‘Series of grants.’’—As relates to extensions of temporary 
authorities under Section 9(b) of the Administrative Procedure Act 
[5 U.S.C. 1008(b)], only those grants of temporary authority for less 
than 180 days which have been approved to meet a specific continu- 
ing need and which follow one after the other without interruption for 
a total of 180 days will be considered as a ‘‘series of consecutive tempo- 
rary authorities aggregating 180 days.’’ 

(e) ‘*‘Need considered not be of a continuing nature.’’—Any need 
which is the basis of an operation authorized by a temporary authority 
or approval to be conducted for a period of less than an aggregate of 
180 days is presumed not to be of a ‘‘continuing nature’’ unless the 
Commission otherwise expressly determines. 

(f) ‘‘Final determination of Application.’’—For the purpose of 
this Section— 

(1) An application for a certificate or permit shall be considered 
to be ‘‘finally determined’’ (i) with respect to operations for which the 
certificate or permit is denied, upon the expiration of the period 
allowed by the rules and regulations of the Commission or by the 
order (whichever is greater) within which petitions for rehearing, 
reargument, or reconsideration may be filed, or upon the denial of such 
petitions if filed, and (ii) with respect to operations for which the 
certificate or permit is granted, when the certificate or permit becomes 
effective. 

(2) An application for approval of a consolidation or merger of 
the properties of two or more motor or water carriers, or of a purchase 
of the properties of one or more such carriers shall be considered to be 
**finally determined,’’ (i) in the case of denial of such an application, 
upon the expiration of the period allowed by the rules and regulations 
of the Commission or by the order (whichever is greater) within which 
petitions for rehearing, reargument, or reconsideration may be filed, 
or upon the denial of such petitions if filed, and (ii) in the case of 
approval of such an application, when the certificate or permit to be 
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transferred in connection with such application has been reissued in 
the name of the transferee and has become effective. 

(3) An application for approval of a lease or contract to operate 
the properties of one or more motor or water carriers shall be con- 
sidered to be ‘‘finally determined,’’ (i) in the case of denial of such 
an application, upon the expiration of the period allowed by the rules 
and regulations of the Commission or by the order (whichever is 
greater) within which petitions for rehearing, reargument, or recon- 
sideration may be filed, or upon the denial of such petitions if filed, 
and (ii) in the case of approval of such an application, when the order 
approving such application becomes effective. 

§ 2.3 Additional Grant for New Need. If the need for a particular 
service ceases and the temporary authority covering such need expires 
or is revoked and a new or separate need arises subsequent to such 
expiration or revocation, additional temporary authority for the 180-day 
aggregate, or for a shorter period, may be granted to the same carrier 
for the service notwithstanding the prior grant or grants. However, an 
application filed after the expiration or revocation of temporary authority 
for an aggregate of 180 days will be denied unless the facts clearly 
show that the application is in reality based on a new need and not on 
a continuation of the need on which the prior grant of authority was 
based. 

§ 2.4 Termination of Temporary Authority or Approval. Nothing 
in these rules shall be construed as preventing the Commission from 
terminating at any time, in accordance with law, any temporary 
authority or approval, or any extension thereof under Section 9(b) 
of the Administrative Procedure Act (5 U.S.C. 1008(b)). 

It is further ordered, That these rules shall become effective Octo- 
ber 30, 1954, and shall apply to temporary authorities and approvals 
expiring on or after that date. 

And it is further ordered, That this order shall supersede the 
order entered herein on July 6, 1948, which is hereby vacated as of 
the effective date of this order. 

Notice of this order shall be given to the public by posting a copy 
in the office of the Secretary of the Commission and by filing a copy 
with the Director, Division of the Federal Register. 

[24 Stat. 385, as amended, 49 Stat. 546, as amended, 52 Stat. 1238, 
as amended, 54 Stat. 943, as amended; 5 U.S.C. 1008(b), 49 U.S.C. 
17 (3), 310a(a), (b), 911(a), (b)] 

By the Commission. 
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THE CANADIAN BOARD OF TRANSPORT COMMISSIONERS’ JUDGMENT ON 
COMMUTATION SERVICES AND FARES IN THE TORONTO AREA 


The initial decision of the Board of Transport Commissioners of 
Canada in a series designed to comprehensively treat the commutation 
problem in that country was released August 4, 1954. The first part 
of this judgment deals with what in substance was a complaint filed 
by the Oakville Commuters Association alleging that the commuter 
train service provided by the Canadian National Railways between 
Toronto-Oakville and between Montreal and its suburbs unjustly dis- 
eriminated against the Toronto-Oakville area in favor of the latter areas 
in respect to (a) frequency of service and (b) quality of equipment. 

Concerning the frequency of service, the Board received evidence 
on the number of trains serving the Toronto and various Montreal routes, 
the population tributary to these routes, and the volume of service 
rendered in terms of the total number of rides taken annually by 
commuters on each route. Operating data was introduced by the 
Canadian National to show that running times were comparable on the 
routes studied and could not be improved on the Toronto run because 
of the numerous station stops. It was also demonstrated that the 
involved Hamilton-Toronto Subdivision was much more heavily traveled 
than the Montreal lines and track occupancy at the Toronto Terminal 
much greater than in the Montreal area. These facts, of course, made 
it very difficult to add commuter trains between Toronto-Oakville. 
The Railway said that transferring the home terminal for the commuter 
trains from Hamilton to Oakville would not result in economies and 
would create undesirable operating conditions. The Board referred 
briefly to alternative services available by bus and automobile. After 
reviewing this evidence, the Chief Commissioner found that unjust 
discrimination had not been established, stating that: 


‘*Although a difference in treatment has been established it 
has not been shown that any part of the Montreal area has profited 
at the expense of Oakville or that Oakville or the commuters there 
have been injured by the service given in the Montreal area. 
Furthermore, the operating conditions in the Toronto and Montreal 
areas are vastly different, so much so that I do not think that the 
commutation service in the Montreal area vis a vis the Oakville- 
Toronto area supports a claim of unjust discrimination against 
Oakville, even if detriment were not an essential element of unjust 
discrimination.’’ (Sheet 7) 


Although old equipment had been used, the Board found that the 
modernized all-steel coaches presently to be put in service would be 
equivalent to coaches in the Montreal area and would remove any cause 
for complaint on the basis of difference in equipment. 


Reviewed by Thormund A. Miller, Attorney, Southern Pacific Company, 
Washington, D. C. 
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With respect to this aspect of the case, the Board quotes at length 
from the response of the Railway to a request for information on how 
services might be improved. In order to satisfy the desires of the 
Oakville commuters while at the same time meeting the needs of other 
commuters not participating in the proceeding, the Railway suggested 
that it make a survey of the nature and hours of service most suitable 
to the majority of people wishing to travel these trains. The Board 
said that the Railway proposal to use information gathered in this 
survey to determine whether possible changes providing additional 
service would meet the wishes of the commuters was all that should 
be expected of the Railway at that time. 

The second part of the judgment deals with an application of the 
Canadian Passenger Association requesting the Board to rescind an 
earlier order prescribing commutation rates, thereby returning to the 
railroads their freedom to fix commutation rates at some point below 
the ceilings approved for passenger rates. Concurrently, the Associa- 
tion proposed certain increases, half of which would be put into effect as 
soon as possible and half of which would be put into effect six months 
later. The increased rates were designed to cover out-of-pocket costs 
and excluded any contribution to general overhead or return on invest- 
ment. 

Considering the Toronto Board of Trade a responsible and repre- 
sentative non-railway body, the Chief Commissioner quotes at length 
from their brief. The Board of Trade cited the fact that the Toronto 
Transit Commission was required by statute to make its transportation 
facilities self-sustaining and stated that this sound business principle 
should be adopted with respect to rail commutation services. The 
quoted portions of the Board of Trade’s brief of general interest are 
as follows: 


“é 


. ... It is unfortunate that there are citizens who, even in 
periods of maximum employment, are unable to earn an economic 
wage and provide all of the essentials of life for themselves and 
their families. The remedy to their economic problems, however, 
lies in other directions than depriving a public utility, which they 
desire to use, of adequate revenue to carry on its services efficiently. 
No business, whether public or private could survive under such an 
unsound policy. 


6é 


. . . . Insofar as commuter services are concerned, it is unfair 
and unjust to burden shippers, consignees, consumers and tax- 
payers generally, with deficits arising from these special services 
in order that a comparatively small minority may enjoy less than 
economic rates.’’ 


‘*29. The Board of Trade is further of the view that not only 
should the railways be permitted to charge economic fares for 
commuter services and that such services should be, as far as possi- 
ble, placed on a self-sustaining basis, but that they should be 
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permitted to discontinue a commuter service after a fair trial for 
an agreed period and adequate promotional effort upon submission 
of reasonable proof to your Board that the particular service 
cannot be placed on a self-sustaining basis within the foreseeable 
future and no proper means for absorbing deficits are available. 
In determining whether a particular commuter service should be 
discontinued, consideration should be given to its essentiality in 
the transportation system of the area and, if essential, whether its 
deficits can be absorbed by the commuter services in the area as a 
whole or by agreements with the municipalities served such as 
the Toronto Transit Commission is authorized to enter into.’’ 


‘*(f) Each such area should be financially responsible for the 
commuter services provided within it, either by accepting fare 
rates that will sustain the services demanded, or alternatively 
subsidizing such operations to the extent that revenue from fares 
fails to meet costs of operation. If the first cannot be realized, 
and the second is not forthcoming, then the operators of the services 
must be free to discontinue them.’’ 


**(g) It is recognized that costs of operation of commuter services 
over track used in common with freight and non-commuter passen- 
ger services are impossible of exact determination. But the added 
costs of commuter operation can be reasonably determined, and 
these added costs should be locally met, either by commuter fares 
or municipal subsidy. 


‘*(h) It is also suggested that the railways should be willing to 
initiate services even if such are not expected to be immediately 
self-sustaining, if there is a reasonable likelihood of their being 
self-sustaining at a very early date, provided that if such antici- 
pations are not realized, and subsidy is not forthcoming, the service 
eould be discontinued.’’ (Sheets 12-13) 


On the basis of these principles, the Board of Trade came to the 
conclusion that the proposed increases were justified. The Oakville 
Commuters’ Association said they would offer no opposition to the 
increases provided they were restricted to cover out-of-pocket expenses. 

The Board found that even after making adjustments for certain 
potential savings in costs, the gross revenues from the proposed in- 
creases would fall short of covering direct out-of-pocket expenses and 
would contribute nothing for depreciation or return on investment. The 
railroads expressed a willingness to eliminate from the cost calculation 
all expenses attributable to the carrying of pass holders and the Board 
accomplished this by assuming that all pass holders paid the same fares 
as commuters. Because of an inadequate record, the Board did not 
try to reach a conclusion as to whether fares should be tapered as 
distance increased. 

The Board concluded : 
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‘*In dealing with commutation services I think the time has 
arrived to apply a general rule that a railway is entitled to charge 
commutation rates at a level that will return at least the railway’s 
reasonable and actual out-of-pocket cost of furnishing the com- 
mutation service concerned, and that the railway should not be 
required by this Board to provide or continue to provide com- 
mutation services which will not meet that cost.’’ (Sheet 17) 


Accordingly, it rescinded the earlier order prescribing commutation 
fares and authorized the Canadian National to put into effect the 
proposed increases on routes in the Toronto area. At the request of the 
Oakville Commuters’ Association, it delayed the full increase, per- 
mitting 50% of the increases to be made effective shortly after the 
order, 25% six months later, and the remaining 25% one year following 
the first increase. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 
Chairman, Memorials Committee 
Gordon D. Briggs, Attorney-at-Law, Bangor, Maine. (7-1-54). 


Warren K. Brown, Director of Transportation, California Public 
Utilities Commission, San Francisco, California. (3-10-54). 


Wilbur G. Brown, T.M., Hart-Bartlett-Sturtevant Grain Company, 
1000 Board of Trade Building, Kansas City, Missouri. 


Ernest D. Grinnell, G.T.M., Gaylord Container Corporation, 111 
North 4th Street, St. Louis, Missouri. 


H. Ignatius, G.T.M., International Paper Company, 220 East 
42nd Street, New York, N. Y. 


Paul F. Mullin, Harwood Avenue, Littleton, Massachusetts. 


R. E. Walcher, A.T.M., The Globe Oil & Refining Company, 301 
South Market Street, Wichita, Kansas. (June, 1954). 


Thomas A. Williams, Attorney-at-Law, 1210 American Bank Build- 
ing, Seattle 4, Washington. (8-22-54). 
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RAILROAD RETIREMENT ACTS AMENDMENT SIGNED BY PRESIDENT 


On August 31, 1954 President Eisenhower signed H. R. 7840, a bill 
effecting amendments to the Railroad Retirement Act, the Railroad Re- 
tirement Tax Act and the Railroad Unemployment Insurance Act. The 
bill has now been designated as Public Law 746, 83d Congress. 

One of the principal changes made by the new legislation is to in- 
crease the taxable wage base from $300 to $350 per month. Other 
changes effected by the measure include— 


Unemployment and sickness benefits increased 


Unemployment and sickness benefits are raised, effective July 1, 
1954, (1) by establishing a higher benefit-rate schedule, and (2) by 
providing that the benefit rate for any employee will not be less than 
half of his regular rate of pay for his last railroad job in the base year 
up to a maximum rate of $8.50. 

In order to qualify for unemployment or sickness benefits, an em- 
ployee now must have earned at least $400 in the base year—that is, in 
the calendar year preceding the benefit year, which begins on July 1. 
Also, an employee may not receive more in each type of benefit in a 
benefit year than his creditable earnings in railroad employment in the 
base year. Otherwise, the maximum remains at 130 times the employee’s 
daily benefit rate, as before. 

Employer contributions for unemployment and sickness benefits 
are now paid on employee earnings up to $350 a month instead of $300. 
This provision was also made effective as of July 1, 1954. 


Annuities to widows at age 60 


The Railroad Retirement Act was also amended by the new legisla- 
tion in a number of ways, chief among them being the reduction from 
65 to 60 in the age at which widows without eligible children may draw 


a survivor annuity. The lower age requirement also applies to dependent 
widowers and parents. 


Annuities for disabled children and mothers 


The amended law permits payment of a survivor annuity to a child 
over age 18, and to its mother, if the child became totally and per- 
manently disabled before age 18. Under the old law, the annuity to a 
widowed mother under age 65 was discontinued as soon as her youngest 
child became 18, and no child 18 or older was eligible. 


Full survivor annuities for retired widows 


A widow (or widower or parent) may now draw a railroad retire- 
ment annuity based on her own railroad service and at the same time 
get the full amount of any survivor annuity to which she may be entitled 
under the Railroad Retirement Act on the basis of her deceased hus- 
band’s employment. Before, the survivor annuity was reduced by the 
amount of the retirement benefit and was frequently eliminated com- 
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pletely. This provision, however, does not eliminate deductions made 
on account of a retirement benefit for which she qualifies under the Social 
Security Act. 


Benefit to a child not in school 


The new law strikes out the provision requiring that a child’s sur- 
vivor annuity be withheld for any month in which a child 16 or 17 years 
old did not attend school. 


New work clause for disability annuitants 


The disability retirement provisions were amended by substituting 
a straight monthly earnings test for the previous 6-consecutive-months 
earnings test. Under this amendment, if a disability annuitant under 
age 65 earns more than $100 in any one month, his annuity would not 
be paid for that month. Of course, the annuitant may be required to 
furnish proof from time to time that he is still disabled. Any annuity 
terminated under the old provision may be reinstated as of September 
1, 1954, if the employee is still disabled. 


Earnings after age 65 


Earnings after age 65 may now be disregarded in computing a 
retirement benefit if this will result in a higher annuity. This provision 
is retroactive to November 1951, when such earnings first became 
creditable. Retired employees whose annuities were lowered somewhat 
because of the inclusion of earnings after age 65 may now apply to the 
Railroad Retirement Board for a recomputation of their benefits. 


Increase in creditable earnings 


Beginning July 1, 1954, compensation is credited up to $350 a 
month instead of $300 as before. This provision will result in generally 
higher annuities, the amount of increase depending upon the length 
of time the higher earnings are credited. This applies to both retire- 
ment and survivor benefits. 


Waiver of annuity 


A new provision has been added to the Railroad Retirement Act 
that permits a beneficiary to waive all or part of his annuity or pension. 
The purpose of this provision is to enable the person to meet the income 
requirements for a Veterans’ Administration benefit. The waiver may 
be revoked at any time. 


Convention delegates 


The amendments also provide for excluding from coverage service 
as a delegate to a national or international convention of a railway 
labor organization, unless the employee had previously performed 
creditable service other than as a delegate. This provision applies to 
both the railroad retirement and unemployment insurance laws. 
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Increase in tax base 


Employees and employers will, as of July 1, 1954, pay taxes under 
the Railroad Retirement Tax Act on employee earnings up to $350 
a month instead of $300. The tax rate remains unchanged. 

It has been estimated that the railroads’ share of the additional 
retirement tax will be increased by about $28 million a year. The 
increased cost to the carriers because of changes in the unemployment 
and sickness benefit rates will amount to approximately $25 million a 
year. All of the amendments to the Tax Act and the Unemployment 
Insurance Act became effective under the new law as of July 1, 1954. 
At the time of its passage by the Senate, both houses of Congress 
adopted Senate Concurrent Resolution 108, which effected additional 
amendments to 7840 in order to bring the language of the Omnibus 
Tax bill previously passed by Congress in line with the changes being 
made by enactment of H.R. 7840. 





BOOK REVIEWS 
Economics of Transportation 


By D. Philip Locklin. Published by Richard D. Irwin, Inc., 1818 Ridge 
Road, Homewood, Illinois. Irwin Series in Economics, 916 pp, $8.65. 


The author is Professor of Economies at the University of Illinois 
and this is the fourth edition of his authoritative textbook. This work 
is so well known among practitioners before the Interstate Commerce 
Commission that this review of its fourth edition will be confined to the 
author’s statement (in the book’s preface) of what has been accomplished 
and the changes which have been made: 


‘‘The first edition of Economics of Transportation appeared 
in 1935; the first revision in 1938; and the third edition in 1947. 
The course of events in this dynamic and everchanging segment 
of the economy makes another revision of the book necessary if it is 
to serve its greatest usefulness. 

‘*‘ After considering various plans for changing the organization 
of the book, it was decided to retain essentially the organization 
of the earlier editions, and thereby preserve the characteristics 
that have come to be associated with the book, rather than to pro- 
duce a different book under the title of the old. Yet, within this 
original framework, the text has been completely revised and 
extensively rewritten; recent developments have been incorporated, 
and factual material has been brought up to date throughout. In 
revising, particular attention has been paid to the comments from 
the users of the previous editions in an effort to improve the text 
for classroom use. 

‘*A new chapter has been added early in the volume to provide 
an over-all look at the transportation system, to indicate the 
relative importance of the various modes of transport, and to note 
significant differences in their organization and call attention to 
differences in their development in point of time. A chapter on 
highways and highway finance has been added. The material on 
highway transport and air transport, and their regulation, has been 
expanded somewhat because of new developments in those fields. 
The material relating to transport co-ordination and intercarrier 
relations has been expanded also. In order to make room for new 
material without unduly lengthening the volume, an effort has been 
made to condense other portions of the volume and, at the same 
time, to take note of new developments, additional legislation, 
and significant developments in regulatory policy. There has 
also been a simplification of the treatment of some subjects and 
the elimination of some detail. 


‘‘The emphasis on the economic aspects of transportation 
which characterized the earlier editions has been continued in this 
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edition. Purely descriptive material has been held to a minimum 
in order to permit discussion of those aspects of transportation 
which involve questions of public policy. On these questions the 
author has not hesitated to state his own conclusions, but he has 
not felt obliged to render judgment on all issues raised.’’ 


Professor Locklin has made an important contribution in bringing 
his book up-to-date. Changes in the field of transportation are taking 
place so rapidly—fundamental changes at that—that we envisage a 
requirement for another revision and up-dating within a relatively 
short period of time. 





Trends and Cycles in Capital Formation by United States 
Railroads, 1870-1950 


By Melville J. Ulmer. Published by National Bureau of Economic 
Research, 261 Madison Avenue, New York 16, N. Y., 70 pp., $1.50 


This is primarily a study of capital requirements of railroads in 
relation to volume of business handled, as well as a historical survey of 
capital expansion and financing. 

To put these two factors on a comparable basis, both are adjusted 
to the basis of 1929 equivalents. The investment figures, which do not 
include land and rights but include working capital and inventories, 
are adjusted to the 1929 level by use of construction and wholesale price 
indices. The business volume, referred to as ‘‘output,’’ reflects for 
each year, or group of years, the approximate gross revenue at 1929 
averages per ton-mile and per passenger mile. The figures, particularly 
for periods prior to 1912, are based to a considerable extent upon 
estimates. 

Table No. 1 (page 11) shows that in the decade 1870-1879 the rail- 
road proportion of total invested capital in the United States amounted 
to 20.4 percent. In the 1940-1949 decade the corresponding ratio was 
2.1 percent. Chart No. 1 (page 14) shows that railroad investment 
(stated in 1929 dollars) reached its peak of about $24 billions in the 
early thirties and has declined since that date to about 22% billions 
at January 1, 1951. 

Chart No. 5 shows that railroad ‘‘output’’ (in 1929 dollars) 
reached a peak of nearly $11 billions in World War II, and dropped to 
slightly under $9 billions in the post-war period. Chart No. 6 shows 
that the ratio of invested capital to ‘‘output’’ amounted to approxi- 
mately fifteen in 1882, gradually dropping to 3.7 in 1917. During the 
thirties the capital-output ratio mounted to about 6.0 and has since 
dropped to 2.5. 

Chapter No. 4 beginning on page 37 deals with the sources of rail- 
road investment funds. It shows that between 1880 and 1907 capital ex- 
penditures were financed almost entirely by stocks and bonds. Since that 
time, more and more of capital requirements have been provided through 
earnings. The observation is made (at page 49), however, that railroads 





76 1. C. C. PRACTITIONERS’ JOURNAL 





issued nearly $5 billions of bonds, including equipment trusts, between 
January 1, 1941 and December 31, 1949. However, during that period 
they actually extinguished more debt than was incurred. 

A significant observation is in the following paragraph, quoted 
from pages 48 and 49: 


‘‘This broad shift in favor of internal financing is a manifesta- 
tion of the trend toward increasing caution which has accounted for 
a similar change in financing patterns in many other industries. 
Internal financing bears no accounting charges and leaves actual 
obligation—to creditors or equity shareholders—unchanged. In 
the case of the railroads, however, there were also specific factors 
at work. Thus depreciation accounting had been used by the 
railroads more sparingly than by most other industries; only since 
1943 have depreciation charges been made for road as well as for 
equipment. This shift alone accounted for a considerable portion 
of the rise in the relative importance of internal financing. Second, 
in an industry in which the average life of capital is about fifty 
years, the sharp price rise of the 1940’s had an especially significant 
influence upon the funds required for replacement. Even if full 
depreciation charges (based on original cost) had been made 
throughout the period, they would have fallen far short of the 
amounts needed for keeping the stock of capital intact. Financing 
replacements from undistributed profits under these circumstances 
is one way of correcting for the limitations of conventional account- 
ing methods during periods of sharp price rises. Third, since 
World War I the growth of the railroads has been increasingly 
limited, and ultimately halted, by competitive transportation. The 
darkened prospect—or at least greater uncertainty—of the future 
long-term trend of railroad traffic provided further grounds for 
reluctance to enlarge obligations, either to holders of bonds or 
equities. Finally, though more study in this area is needed to 
justify conclusions, it is possible that the structure of corporate 
and personal income taxes is a factor which has encouraged cor- 
porate industry in general to reinvest a larger proportion of its 
profits. ”’ 


Another significant conclusion which may be drawn is that rail- 
road investment, in terms of a stable dollar, has reached its peak, and 
that in the future the financial health of the industry will depend, to a 
large extent, on its ability to retain its fair share of the traffic, thereby 
making maximum utilization of its fixed plant. 

Several references are made in the study to a forthcoming ‘‘Mono- 
graph on capital formation and financing by public utilities.”’ A 
footnote (page 52) indicates that the ‘‘Monograph will embrace capital 
formation and financing not only by the railroads but by other utilities 
and transportation industries as well.’’ This monograph might be of 
even greater interest than the present study. 





Rail Transportation 


By Joun F. Donewan, Editor 


FORMAL MATTERS 
Southern Governors Rate Case 


The Interstate Commerce Commission has issued its further order 
in Docket 27746—State of Alabama et al v. The New York Central 
Railroad Company et al., extending the effective date of its order of 
June 7, 1954 to November 17, 1954. 





All Commodities Rates - Eastern Territory 


Division 2 of the I. C. C. has released its report in Docket 31006— 
Eastern Central Motor Carriers Association, Inc. v. The Akron, Canton 
& Youngstown Railroad Company, et al., in which it found that rates on 
‘all commodities’? when in mixed carloads between points in Central 
Territory and Trunk Line and New England Territories not to be unjust, 
unreasonable or otherwise unlawful. The respondent rail carriers were 
ordered, however, to cease and desist on or before November 15, 1954 
and thereafter abstain from maintaining rates on this class of traffic 
that are subject to any tariff rule, provision, or practice, which authorizes 
the inclusion of any freight in the mixed carloads at rates or charges 
lower than the ‘‘all-commodity’’ rates. 





Transcontinental Divisions Proceeding 


The I. C. C. has accepted for filing Answer which included cross 
complaints filed on behalf of the defendants in Docket 31503—The 
Akron, Canton & Youngstown Railroad Company, et al. v. The Atchison 
Topeka and Santa Fe Railway Company, et al, the proceeding by which 
the Eastern carriers seek upward adjustment of their divisions in trans- 
continental movements. 

In the Sub No. 1 proceeding to Docket 31503—The Ahnapee and 
Western Railway Company et al. v. Abilene & Southern Railway Com- 
pany et al., the Commission permitted amendments to be filed by com- 
plainants by which the Elgin, Joliet and Eastern Railway Company was 
named an additional party complainant; the Louisiana Midland Railway 
Company and the Wichita Falls & Southern Railroad Company were dis- 
missed as complainants; EJ&E was dismissed as a defendant and the 
following were named as additional defendants: Beech Mountain Rail- 
road Company, Craig Mountain Railway Company, Hoosac Tunnel and 
Wilmington Railroad Company, Louisiana Midland Railway Company, 
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Ludington & Northern Railway, Sumpter Valley Railway Company and 
Virginia Blue Ridge Railway. 

The Sub No. 1 proceeding represents the complaint by the Western 
carriers for upward adjustment of their portion of the divisions in 
transcontinental movements. 





Railroads Seek Intervention In Air Mail Proceeding 


In a petition filed with the Civil Aeronautics Board, 69 railroads 
which handle about 97 percent of railroad mail, have challenged the 
legality of the ‘‘experiment’’ being conducted in flying normal first 
class mail. at less than air mail rates between New York and Chicago 
and Washington and Chicago. The principal legal points raised by the 
railroads are— 

1. The practice is being carried on in direct violation of congres- 
sional statute providing that the postage rate to be charged for all mail- 
able matter being transported by air shall be six cents an ounce. 

2. The C. A. B., while empowered to fix compensatory rates for air 
mail service, ‘‘has no authority to fix compensation for the nonobligatory 
transportation of mail on a space available basis,’’ as is provided under 
the current experiment. The railroads pointed out that every air carrier 
certificated to carry mail is obligated to carry all mail tendered to it, 
and that the practice of carrying mail on airplanes only when space is 
available is not even contemplated by law. 

3. Rates set for flying three-cent mail were arrived at without 
consideration of the elements required by statute to be weighed in estab- 
lishing rates for mail transportation. 

The petition also stated that the railroads affected by the New York- 
Chicago-Washington mail diversion are losing an estimated $825,000 in 
mail revenues annually. 





Ohio Intrastate Rates - Bituminous Coal 


In a series of orders in Docket 25566—Intrastate Rates of Bitwmi- 
nous Coal Within the State of Ohio, the Interstate Commerce Commis- 
sion (1) has reopened the proceeding for further hearing for the pur- 
pose of determining whether the intrastate rates from origins in Ohio 
to Cleveland, Lorain, Avon Lake, Willoughby and intermediate points 
result in a thirteenth section violation. 





Government Reparations Cases 


The I. C. C. has been asked by the Attorney General on behalf of 
the Federal government to postpone until ‘‘as soon after January 15, 
1955 as will be convenient for the Commission’’ arguments in seventeen 
cases in which the government is seeking reparation on wartime ship- 
ments. The proceeding is docketed as No. 29572—United States v. 
Ahnapee and Western Railway Co., et al., and similar cases, and has been 
scheduled for argument on November 29. 
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I. C. C. PROCEDURE 
Passenger Tariff Regulations 


Division 2 of the I. C. C. has issued an order in The Matter of 
Regulations Governing The Posting of Passenger Tariffs at Stations 
by which it provided that current regulations are set forth in Supple- 
ment No. 6 to Tariff Circular No. 18-A, which regulations cancel and 
supersede (1) regulations heretofore adopted and promulgated by order 
dated October 12, 1915, and (2) Rule 108 of Tariff Circular No. 18-A. 





Revision of Form “A” Annual Report 


The I. C. C. has announced that after consideration of objections 
Division 1 has postponed indefinitely a proposed change in Schedule 562 
—Compensation of Officers, Directors, Ete., in annual report form A to 
require Class I and Class II railroad companies to report the total ex- 
pense allowance for each person named therein. 





LEGISLATION 
President Vetoes Finality of Contracts Bill 


President Eisenhower has vetoed S. 906, the bill to establish the 
finality of contracts between the Government and common interstate 
carriers. The bill as it passed both Houses of Congress provided that 
such contracts would not be subject to attack or reparation after 180 
days from the date of acceptance. 

The press carried the statement of the President that the bill would 
relegate the Government ‘‘to a position inferior to that of the general 
shipping public,’’ in seeking review of freight rate charges. The Presi- 
dent is quoted in the statement accompanying the veto as saying ‘‘I see 
no reason why the Government should not be subject to the same limi- 
tations on retroactive review of its freight charges as the commercial 
shipper.’’ 





Railroad Statistics 


The Monthly Comment on Transportation Statistics issued by the 
I. C. C.’s Bureau of Transport Economies and Statistics, on September 
14, 1954 discloses the following: 


Year 1 2 3 

1939 72.8 5.57 2,560 
1940 81.6 5.33 2,844 
1941 104.7 5.17 3,585 
1942 137.7 5.48 4,760 
1943 170.3 5.37 5,349 
1944 182.6 5.22 5,363 
1945 181.2 4.96 4,901 





80 I. C. C. PRACTITIONERS’ JOURNAL 





1946 179.6 4.29 
1947 197.2 4.46 
1948 221.6 4.41 
1949 216.2 4.02 
1950 240.0 4.00 
1951 277.0 3.79 
1952 291.0 3.68 
1953 305.0 p 3.54 


1—National income (Billions of dollars) 

2—Operating revenues per dollar of national income (cents) 
3—Ton-miles of revenue freight per capita 

p—Preliminary 


Source: National income data—Bureau of Foreign and Domestic Com- 
merce, Survey of Current Business, July 1954 National Income Num- 
ber. Population data from the Bureau of Census, July 12, 1954, 
Series P25 No. 96. 





PERSONNEL 
Dennis Named Coordinator Defense Transportation 


Appointment of John P. Dennis, Traffic Manager of the Texas Com- 
pany, to the position of Coordinator of Defense Transportation was an- 
nounced by Defense Mobilizer Arthur S. Flemming. Mr. Dennis’ duties 
will include the responsibility ‘‘for reviewing and further developing 
defense mobilization plans in the transport field so that when necessary 
there will be an orderly transition of the industry from peacetime to 
emergency operating conditions.’’ 





Motor Transportation 
By Harry E. Boor, Editor 


Attorney, American Trucking Associations, Inc. 


Trucking Companies Form Trailer Pool 


The National Trailer Pool, Inc., expects to be in operation by 
November 1, 1954, as an interchange agency to effect economies by 
utilizing vehicles to the best advantage for the carriers. At the be- 
ginning, the firm is limited to around 12 mid-western trucking companies, 
but it is expected to expand to include many more firms located particu- 
larly in the mid-west. The 12 founder companies have assigned 2,000 
trailers to the pool and have placed an order for 500 new trailers which 
will be added to the pool for use of the companies. 

The establishment of the pool and its eventual operation involved 
two contracts. Under the first contract, the participants must turn over 
all their over-the-road trailers to the pool, which will be appraised and 
the pool corporation will take up all chattel mortgages, bank loans or 
other equipment obligations outstanding against such vehicles. The 
corporation then expects to issue stock to the participants representing 
their equity in the vehicles over and above the obligations assumed by 
the corporation. 

Under a second contract, the member companies obtain trailers as 
they need them on a mileage or a per diem basis from the corporation. 
It is expected that the arrangement will be subject to a five-year mini- 
mum lease which will obligate the pool to supply trailers on demand 
when and where wanted and in the numbers ordered. 

The members do not contemplate any apparent operational changes 
at the beginning of the operation, and most of the individual companies’ 
trailers will be based in their own terminal yards, but all of the trailers 
will be subject to call by the various pool members. It is also expected 
that the corporation will set up a maintenances and repair station at 
a later date. The corporation has elected Stanley L. Wasie as President 
of the National Trailer Pool, Inc.; Mr. Wasie is also President of Mer- 
chants Motor Freight, Inc., of St. Paul, Minnesota. 





ATA Intervenes in Frozen Foods Case 


The American Trucking Associations, Inc., has asked the United 
States District Court in Houston, Texas, for permission to intervene as 
a defendant with the Interstate Commerce Commission in proceedings 
involving a court review of the ICC determination of exempt agricultural 
commodities decision of 1951. Frozen Foods Express, Inc., of Dallas has 
challenged the I. C. C.’s decision in the so-called ‘‘ Determination’’ case 
in which fresh and frozen meats and dressed poultry were held not to 
be included within the agricultural exemption. In that proceeding, the 
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Commission held that slaughtered meat animals and fresh meats, dressed 
and cut up poultry, fresh or frozen, were not exempt under the Inter- 
state Commerce Act. 

The Department of Agriculture has also filed an intervention plea 
challenging the validity of the I. C. C. ruling and claims that the I. C. C. 
ruled on ‘‘slaughtered meat’’ without even the benefit of a recommenda- 
tion from an examiner. The Department of Justice was named a de- 
fendant in the proceeding, but confessed error and is on the side of 
Frozen Foods Express and the Agriculture Department. Lined up with 
the I. C. C. in this court battle are American Trucking Associations, 
Ine., and Irregular Route Common Carrier Conference of A. T. A. 

In another proceeding, in the same court, Frozen Foods Express 
challenges a recent Commission order in MC-1605 which prohibited the 
transportation of fresh and frozen meats and fresh and frozen poultry 
without certificates because such products are not within the agriculture 
exemption. The Commission pointed out that the facts in this case are 
very similar to those in the ‘‘Kroblin case’’ and has stated, ‘‘We have 
not acquiesced in the court’s decision, and review thereof has been set.’’ 

A. T. A. filed a motion for leave to intervene in the Houston Court 
cases and has taken the position that a carrier may not transport com- 
modities except those which it has been authorized by the I. C. C. to 
transport and those which the Commission, in its report and order of 
April 13, 1954, in M. C. C.-968, has determined to be embraced within 
the partial exemption of Section 203(b)(6) of the Interstate Commerce 
Act. 





Two-Structure Truck Tax Proposals to be Considered 
by U. S. Chamber of Commerce 


A subcommittee of the United States Chamber of Commerce has 
taken under consideration a proposal to write into U. S. Chamber of 
Commerce Policy the position that highway user charges should be 
limited to state registration fees and fuel taxes. The subcommittee is 
to report on this and other proposed changes in the Chamber’s highway 
and transportation policies prior to a meeting of the Transportation 
and Communications Committee meeting on December 9, 1954. At the 
December 9th meeting, the Committee is scheduled to draw up recom- 
mendations which will be put before the Chamber membership in the 
formulation of transportation policies of the national organization. 
Representatives of all forms of transportation and other industries are 
present at the sessions where policy proposals are drafted. 

The Ohio Trucking Association has also announced its proposal for 
a highway finance program in Ohio to replace the controversial axle- 
mile tax on trucks. An 8 point legislative policy program for the truck- 
ing industry was outlined at a membership meeting of the Ohio Trucking 
Association. This plan calls for additional highway funds, if necessary, 
to be derived from fuel taxes. The trucking industry’s legislative policy 
report also included proposals for provision for an independent, non- 
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political agency to study collection and allocation of highway use funds, 
and make appropriate recommendations on the basis of long-range high- 
way needs and the establishment of a Bureau of Highway Standards. 

In Montana, the Governor’s Interim Committee on Highway Finance 
has made proposals for increased motor fuel and truck weight taxes in 
a 14 point program. The Committee proposals call for highway finances 
to be on a pay-as-you-go basis, rather than through additional bond 
issues; taxes on motor fuels, other than diesel, should be increased 1c; 
the diesel rate should go up 3c. The plan also calls for gross vehicle 
weight tax schedule on trucks to be raised approximately 16%. It also 
ealls for an increase on the registration of farm vehicles and trailers. 





Ex-Parte MC-43 Lease and Interchange of Vehicles by Motor Carriers 


Under date of June 7, 1954, the Interstate Commerce Commission, 
by order further modified its orders of May 8, 1951, May 18, 1953 and 
June 10, 1953, insofar as the same apply to authorized carriers of house- 
hold goods as defined by the Commission, to become effective March 1, 


1955. 





Water Transportation 
By R. J. Mirtre.Bronn, Editor, 


Attorney, Waterman Steamship Corporation 


Ship Trailer and Rail Piggy-Back Service Not An Innovation 
Impetus to Expand Such Services On Nation-Wide Scale Is Novel 


During the course of the past five years, numerous articles and 
editorials have been published in prominent national trade papers and 
magazines diagnosing the ills of the domestic coastwise and intercoastal 
trades. Congressional investigations prompted by proposed federal 
legislation affecting the domestic water-borne commerce, as well as 
investigations and reports instituted by the pertinent executive branch 
of the government have also aired problems and sources of this segment 
of the National Transportation System. There appears to be very 
little disagreement between the numerous analysts and diagnosticians 
as to the obvious causes of the decline in the number of operating 
carriers, vessels and quantity of tonnage available in the regulated 
domestic coastal and intercoastal trades: Tremendous increases in costs 
of operations relocation and decentralization of major industries during 
the World War II postwar era, increased competition with land media 
of transportation that have not experienced equivalent increases in 
operational costs; industry trend toward maintenance of low inven- 
tories, ete. 

While each of the experienced specialized transportation analysts 
met on common ground in their diagnostic reports, the specialists were 
also on common ground in failing to publicly advance one probable 
solution to the domestic water carriers’ ills, viz. at least a prolonged 
courtship, if not an indissoluble marriage between the water operators 
and the motor lines. 

As indicated by the heading of this brief article, the concept of 
transporting freight-laden motor vans on the transportation media of 
land and water carriers is not new. However, the increased rate at 
which this practice is endeavoring to expand is definitely new and 
is consequently deserving and worthy of something more than light 
consideration. 

As indicated by the Commission in its Proposed Report of July 30, 
1954, Docket No. 31375, the transportation of freight loaded in vehicles 
of one medium of transportation and carried aboard the instrumen- 
talities of another form of transportation has been intermittently 
practiced for more than a century. The Seatrain Lines’ operation of 
carrying freight-laden railroad cars aboard ocean-going vessels has 
itself been in existence for 25 years. For an almost equivalent period 
of time, 1926-1947, trailer on flat car service between Chicago, Illinois 
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and Milwaukee, Wisconsin was performed by the Chicago, North Shore 
and Milwaukee R. R. Company, using trailers provided and operated 
by or for the railroad. In existence today is the trailer on flat car 
service between Chicago, Illinois and Milwaukee, Wisconsin which was 
started by the Chicago Great Western Railway Company in 1936 and 
between Boston, Massachusetts and New York, N. Y. by the New Haven 
Railroad which transported shipper-owned or operated freight laden 
trailers as well as those of common carriers by motor. 

As evidenced by the foregoing facts, the basic concept is not 
unique; it is the resurgence of activity and intensified interest in this 
type of operation not only by shippers and other public bodies but 
notably by major railroads and common carriers by motor which 
appears to be of great import and significance. Highlighted among 
these is the pending application of the McLean Trucking Company, 
one of the nation’s largest common earriers by motor, to acquire control 
of a common earrier by water (I.C.C. Docket No. MC-F-5647) with 
a plan to make a multi-million dollar investment in initiating a trailer- 
ship service between North and South Atlantic ports. Also pending, 
but before another federal agency, is the plan of Newtex Steamship 
Corporation to construct special deep-sea vessels for operation in the 
Atlantic-Gulf coastwise trade, using freight-laden railroad cars. Of 
similar import is the decision of the Interstate Commerce Commission 
in Docket 31375 which clarifies some of the legal problems confronting 
the motor carrier and railroad industries in the contemplated expanded 
movement of highway trailers by rail. 

The resurgent and intensified interest in the ship-trailer operation 
might very well be the key toward an actual rehabilitation of domestic 
coastwise and intercoastal water carrier operations, and the reestablish- 
ment of the operators in the services which they are certificated to 
perform. It is a commonly acknowledged fact that the tremendous 
increase in terminal and operational costs of water carriers during the 
post World War II era has been one of the main obstacles in the path 
of the certificated water carriers’ maintaining their prewar competitive 
position with the land media of transportation. Such abnormal in- 
creases in terminal and operational costs have necessarily narrowed, 
if not, in fact, eliminated in many cases, the rate differential spread 
between the two types of transportation so that today the shipping and 
producing areas from which the water carriers may draw their traffic 
has been reduced and confined to the geographical areas immediately 
adjacent to the ports which they serve. If the proposed ship trailer 
operation, such as that contemplated in Docket MC-F-5647, is the method 
for hurdling the obstacle of high steamship terminal and operational 
costs and simultaneously providing an expedited service, we may very 
well be on the threshold of a new revitalized and expansive era in the 
domestic water carrier transportation industry. The continued success- 
ful operation of the ship-train service conducted by Seatrain Lines 
since 1929, as opposed to the break-bulk operations of the prewar 
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certificated carriers, certainly gives strong assurance to the proposal 
that freight-laden rail cars or truck trailers might prove the instrument 
of rehabilitating the coastal and intercoastal trades, reinstating the 
certificated water carriers to a competitive position with the land carriers 
and affording the shipping public full benefit of the diversified media of 
transportation to a greater degree than presently available. 

This much appears obvious, laying aside the advances made in rail, 
motor and water carrier equipment that relate to improvements in speed, 
tonnage capacity, refrigeration services, and some of the numerous 
terminal operations, the past decades have witnessed no widespread 
radical changes in the fundamental methods employed by the carriers 
of rendering transportation services to the shipping public. The 
trailer on flat car experiments of the Chicago Great Western and the 
New Haven Railroads and the ship-train operations of Seatrain Lines, 
Ine. appear to represent just such a radical departure from the 
ordinary methods of transportation. The fact that the New Haven 
Line in 1953 transported in excess of 50,000 trailers in its piggy-back 
service signifies that one small segment of the shipping public heartily 
endorses this departure from the standard service of carriers which are 
available to most of the nation. If the present clamor by some of the 
existing land and water carriers for government endorsement to ex- 
pand the piggy-back rail-van and the ship-trailer type services is 
recognized as a major step of progress on a wide scale in the develop- 
ment of transportation services, it is difficult to conceive of any obstacle 
that will halt the impetus of the trend in such direction. 

It is significant to note that the ocean-haulage of trailers trend 
is a development which is not confined to services that are subject 
entirely to I.C.C. jurisdiction. Pursuant to Section 15 of the 1916 
Shipping Act, an Agreement (No. 7993) has been filed recently with 
the Federal Maritime Board providing for expedited ocean freight 
transportation of cargo in trailers, vans, or containers together with 
unerated trucks and automobiles between North Atlantic Ports and 
Ports in Puerto Rico. The water carrier party to said agreement is 
American Union Transport, Inc., and the motor carrier: Trailer Marine 
Transportation Inc., a common carrier furnishing door-to-door pick-up 
and delivery service between points in continental U. S. and points in 
Puerto Rico. 

According to some of the terms of the above agreement, the prime 
purpose thereof is to furnish the shippers an express service via water 
carrier vessels. Terminal costs of loading, discharging the trailers, 
vans or containers are to be borne by the motor line, and the balance 
of the freight revenue is to be divided on a fifty-fifty basis. 

If the various types of proposed ocean-trailer services prove eco- 
nomically feasible and profitable in the regulated trades subject to 
I.C.C. or F.M.B. jurisdiction, it is conceivable how such type operation 
would prove invaluable to the U. 8. Government in the area of off-shore 
transportation during periods of any national emergencies. 
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I. C. C. Docket No. W-435 (Sub-No. 14) 
Sause Bros. Ocean Towing Co., Inc. Extension - Pacific Coast (2) 


By its decision and order of September 7, 1954, Division 4 of the 
Commission authorized the subject contract carrier to operate in the 
transportation of lumber and lumber products from ports and points in 
Washington and Oregon (except those on Tillamook Bay, Oregon and its 
tributaries) to ports and points in California south of San Francisco 
Bay. The application for authority to transport additional commodities 
and perform other services was denied. Foss Launch and Tug Co., 
Consolidated Navigation Company, Upper Columbia River Towing Co., 
W. R. Chamberlin & Co., and Wilbur J. Smith-Longview Tugboat 
Company opposed the application. 





I. C. C. Docket No. W-1070 


Waterways, Inc., Common Carrier Application 


On August 24, 1954, the Commission through Division 4 issued its 
Report and Order granting the above applicant authority to operate as 
a common carrier with self-propelled vessels, of passengers, their 
automobiles and baggage between Detroit, Michigan and Cleveland, Ohio. 
Since operation on the Great Lakes is seasonal, the authorized operations 


are not expected to begin until the 1955 navigation season. 


No opposition was encountered to the grant of authority sought by 
applicant. 





1. C. C. Docket No. W-1074 
Clyde Martin Common Carrier Application 


The Proposed Report of Examiner F. H. Schweickhardt in the 
above docket recommends that the Commission find public convenience 
and necessity require seasonal operation by applicant as a common 
earrier by self-propelled vessels in the transportation of passengers on 
the Mississippi River, (1) out of Prairie du Chien, Wis., to the mouth 
of the Wisconsin River, the Guttenberg Dam, Effigy Mounds, Dubuque, 
Marquette, McGregor and Guttenberg, Iowa, and the Lynxville Dam 
and La Crosse, Wis., and return, and (2) from Prairie du Chien to La 
Crosse, and Dubuque. 

No opposition to the grant of authority applied for was registered 
at the hearing conducted. 





I. C. C. Docket No. W-1010 (Sub-No. 2) 


Wilson Line of Massachusetts, Inc. 
Temporary Authority—Providence 


By its order of August 30, 1954, the Commission, Division 4, 
authorized above applicant to operate as a common carrier by self- 
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propelled vessel, in interstate or foreign commerce, in the performance 
of one round trip in the transportation of passengers from Providence, 
R. I., to New York, N. Y., on September 18, 1954, and return on 
September 19, 1954. 

Pursuant to the written request of applicant dated September 9, 
the Commission issued a subsequent order dated September 17, 1954 
eancelling the grant of temporary authority to perform the service 
specified by its order of August 30. 





I. C. C. Docket No. W-1078 
Remsen Lines, Inc. Temporary Authority Application 


On September 7, 1954, Division 4 of the Interstate Commerce Com- 
mission denied the above ecarrier’s request for temporary authority to 
operate self-propelled vessels in the transportation of commercial auto- 
motive vehicles between Orient, L. I., N. Y. and New London, Conn. 
Division 4 stated that applicant has not shown that there is an immed- 
diate and urgent need for service which cannot be met by existing 
carriers. 





1. C. C. Docket No. W-754 (Sub No. 3) 
Marine Transport Lines, Inc.—Temporary Authority 


The above application has been filed under section 311 (a) of 
the Interstate Commerce Act, as amended, for authority, as a contract 
carrier by water, in the transportation of approximately 11,500 tons 
of 50 percent caustic soda solution ; 600 tons of latex, glycols and other 
chemicals (except sulphur) in drums; and approximately 300 tons 
of magnesium alloy, from Freeport, Texas, to Los Angeles, California, 
beginning on or about October 5, 1954. 





Norfolk Wharfage Litigation Renewed 


On September 21, 1954 the government filed a new complaint in 
the U. S. District Court for the District of Columbia seeking to set 
aside the order of the Interstate Commerce Commission reaffirming 
its prior holding in the Norfolk Wharfage dispute. This action followed 
as a result of the Commission’s further review of the controversy upon 
remand of its earlier order as result of the decision in United States 
v. Interstate Commerce Commission, reported at 198 Fed. Supp. 958. 





Water Carrier Tariff Regulations 


On September 8, 1954 Division 2 of the I.C.C. issued an order in 
Ex Parte 193 cancelling Tariff Circulars Nos. 1 and 2 containing regu- 
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lations governing the publication, posting and filing of tariffs by water 
carriers which had been transferred to the jurisdiction of the Com- 
mission from the U. S. Maritime Commission. 





1. C. C. Docket No. W-381 (Sub No. 4) 


Inland Waterways Corporation Extension—Port Cargill 


On September 15, Division 4 of the Interstate Commerce Commis- 
sion issued its report and order wherein it held that public convenience 
and necessity are found to require extension of operation by applicant as 
a common carrier by non-self-propelled vessels with the use of separate 
towing vessels in the transportation of commodities generally, except 
livestock and perishables, and by towing vessels in the performance of 
general towage, to include service between ports and points along the 
Minnesota River below and including Port Cargill, Minn., in connection 
with and as an extension of its presently authorized operations. 
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0. Regulation 


06. Commission Jurisdiction 


Although the Commission has no authority to require the establishment and 
maintenance of joint international rates, once such rates are established, it has 
jurisdiction to award reparation against the United States carriers and require them 
to cease and desist from participating in joint international rates which are unlawful. 
No. 31363, Sherman Lumber Co. v. Atlantic Coast Line R. Co., ........ tog ee “ 
Aug. 16, 1954, Div. 2. 


07. Administrative Procedure 


Although, under the decision in the Arizona Grocery case, 284 U. S. 370, the 
Commission cannot award reparation on a finding that a rate which it had pre- 
scribed was unreasonably high, that decision does not prevent the Commission from 
investigating whether rates which it had previously found to be reasonable and 
lawful in a suspension proceeding, may now be unreasonably low. MC-C-1331, 
Merchandise—Mixed Truckloads—East, i oe Re , Aug. 30, 1954, Div. 2. 


20. Franchises 
21. Necessity 


Permit issued, upon condition, where motor-carrier service found necessary to 
cure shipper’s competitive disability in reaching reasonably available common 
markets. Operation as a contract carrier of cement and mortar, in bags, or in bulk 
in tank vehicles, from Greencastle Township, Ind., to points in Illinois, Ohio, and 
Kentucky within 150 miles of Greencastle and to all points in the Chicago, III., com- 
mercial zone, approved. MC-113833, Schwerman Trucking Co. of Indiana, Inc., 
Contract Carrier Application, not to be printed, Aug. 13, 1954, Div. 5. 


The fact that present transportation facilities are adequate and diversion of 
traffic will result, should not bar institution of freight forwarder service of a type 
not presently being offered. Permit issued. FF-233, Joe M. Hambrick Freight For- 
warder Application, eee , Aug. 24, 1954, Div. 4. 


GRANTED 


Operation as common carrier by self-propelled vessel, during the season of navi- 
gation on the Great Lakes, of passengers, their automobiles and baggage, between 
Detroit, Mich., and Cleveland, Ohio, approved. W-1070, Waterways, Inc., Common 
Carrier Application, not to be printed, Aug. 24, 1954, Div. 4. 


Operation as common carrier of abandoned, disabled, wrecked, or repossessed 
motor vehicles, by the truckaway method, from points in Missouri within 30 miles, 
and points in Kentucky within 20 miles of Cairo, Ill., to Cairo, over irregular routes, 
approved. MC-114576, Truck Center, Inc., Common Carrier Application, not to be 
printed, Sept. 7, 1954, Div. 5. 


Operation as contract carrier of such merchandise as is dealt in by wholesale, 
retail and chain grocery and food business houses and equipment, materials and 
supplies used therein, for a specified class of shippers, from Minneapolis to six points 
in Minnesota over irregular routes, approved. MC-113680, Irving Brooks and 
Leonard Brooks Contract Carrier Application, not to be printed, Sept. 7, 1954, Div. 5. 
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22. Quality 


A restriction to traffic “moving to or from” does not preclude the transportation 
of shipments which are destined to or originated at points beyond and are moving 
in interline service. MC-54430, Phillip H. Marcell—Interpretation of Certificate, 

ik ee , Aug. 16, 1954, Div. 5. 


East Texas Motor Freight Lines—Interpretation of Certificate, 
Aug. 27, 1954, Div. 5. 


24. Extensions 


General and indefinite statements of special or emergency requirements do not 
meet the burden imposed on an applicant to show a need for the proposed operations. 
MC-112796, Sub 1, Elmer G. Brake Extension—Fairmont, W. Va., not to be printed, 
Aug. 13, 1954, Div. 5. 


Although an irregular-route carrier is conducting an unauthorized de facto 
regular-route service, its application for regular-route authority should not neces- 
sarily be denied for that reason, unless the effort to convert has been so unduly 
delayed as to charge applicant with notice that its past operations have long been 
unlawful and deprive it of the right to rely upon them as proof of need for their 
continuance. Operation as a common carrier of general commodities, with excep- 
tions, over a regular route, between Yakima, Wash., and Portland, Oreg., serving 
the intermediate point of Toppenish, Wash., and the off-route point of Wapato, 
Wash., approved. MC-252, Sub 4, Forney & Sons, Inc., Extension—Yakima, Wasb- 
ington, not to be printed, Aug. 23, 1954, Div. 5. 


Proof of the operations over an alternate route will not support a finding that 
applicant has a substantial existing operation over a feasible and practicable service 
route such that a grant of a second alternate route would not permit the institution 
of what would amount to a new service. MC-50034, Sub 20, Courier Express, Inc., 
Extension—Alternate Route, he , Sept. 3, 1954, Div. 5. 


Although evidence of a present and future need for the services of motor carriers 
of household goods is difficult to obtain, because of the nonrepetitive character of 
the traffic of individual shippers, nevertheless, some showing must be made that 
existing motor carriers cannot or are not adequately serving the public need. 
MC-94620, Sub 3, Active Vans Moving & Storage Co., Inc., Extension—Five States, 
not to be printed, Sept. 7, 1954, Div. 5. 


Construction of an extension of a line of railroad of 1.069 miles, approved. 
a mY 18040, Illinois Central R. Co. Construction, not to be printed, Sept. 15, 1954, 
iv. 4. 


GRANTED 


Operation as common carrier, over irregular routes, of specified trailers, in 
initial movements, by truckaway, from South Bend, Ind., to points in lowa, New 
Mexico and Texas, approved. MC-52657, Sub 458, Arco Auto Carriers, Inc., Exten- 
ston—Additional Points, not to be printed, Aug. 13, 1954, Div. 5. 


Operation as common carrier of general commodities, with exceptions, between 
Dallas and Fort Worth, Tex., over Texas Highway 183, serving no intermediate 
points, as a connecting route for operating convenience only, approved. MC-35484, 
mg 2 sage Freight Co. Extension—Comnecting Route, not to be printed, Aug. 

§ , Div. 5. 
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Authority granted one common carrier ot general commodities, with exceptions, 
to serve Travis and Mather Air Force Bases, Calif., as off-route points in connection 
with present operations restricted to shipments to or from points outside California, 
and operation by five other carriers of general commodities, with exceptions, to and 
from Travis Air Force Base in connection with present operations, subject to certain 
restrictions, approved. MC-730, Sub 26, Pacific Intermountain Express Co. Extension 
—Travis Air Force Base, not to be printed, Sept. 9, 1954, Div. 5 


GRANTED IN PART 


Operation as common carrier, over irregular routes, of such commodities as are 
sold by retail stores, specialty shops, and mail order department stores, in a retail 
delivery service from Huntington, W. Va., to points in certain counties in Kentucky 
and Ohio, and damaged, defective, and returned shipments in the reverse direction, 
approved. MC-90369, Sub 2, Adkins Transfer, Inc., Extension—Kentucky and Obio 

ounties, not to be printed, Aug. 13, 1954, Div. 5. 


Operation as common carrier, over irregular routes, between Saginaw and Alpena, 
Mich., and points in Illinois, Wisconsin, and Pennsylvania, of commodities the 
transportation of which, because of size or weight required the use of special equip- 
ment, approved. MC-37599, Sub 15, P. Van Haaren & Sons Storage Co., Inc., 
Extension—Alpena, Mich., not to be printed, Aug. 17, 1954, Div. 5. 


Operation as common carrier, over irregular routes, of automobiles, trucks and 
buses in secondary movements, by truckaway and driveaway methods, and bodies, 
cabs, and parts, between Texarkana, Tex., and points in Alabama, Arkansas, Missis- 
sippi, and Tennessee, approved. MC-41635, Sub 25, Dealers Transport Co. Extension 
—Alabama, not to be printed, Sept. 3, 1954, Div. 5. 


Operation as common carrier over irregular routes, of castings and cast iron pipe 
and fittings from Bridgeton and Millville, N. J., to points, with certain exceptions, 
in New York, Pennsylvania, Connecticut, Rhode Island, Massachusetts, Maryland, 
Delaware, Virginia, and District of Columbia, approved. MC-75527, Sub 9, Milton 
a — Extension—Cumberland County, N. J., not to be printed, Sept. 7, 1954, 

BV. De 


Operation as common carrier of general commodities, with certain exceptions, 
between Las Vegas and Ely, Nev., over U. S. Highway 93, serving all intermediate 
and certain off-route points, subject to certain restrictions, approved. MC-63237, 
Powe 4 ~_ Transfer Co. Extension—Las Vegas, Nev., not to be printed, Sept. 7, 
1954, Div. 


Operation as common carrier of general commodities, with exceptions, between 
Los Angeles and Death Valley Junction, Calif., over a regular route, with service 
at certain intermediate and off-route points, subject to a restriction, approved. 
MC-1849, Sub 64, Northern Transportation Co. Extension—Death Valley Junction, 
Shoshone, and Tecopa, not to be printed, Sept. 7, 1954, Div. 5. 


Operation as contract carrier of baled scrap iron, in dump trucks, from Brooklyn, 
N. Y., to Sayreville, N. J., over irregular routes, approved. MC-106958, Sub 2, 
Kupper Bros., Inc., Extension—Scrap Iron, not to be printed, Sept. 7, 1954, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-43, Sub 4, American Transfer and Storage Co., Inc., Extension—Additional 
Commodities, not to be printed, Aug. 13, 1954, Div. 5. 


MC-110246, Sub 1, Richard Stickel Extension—Hardware, not to be printed, 
Aug. 13, 1954, Div. 5. 


MC-52858, Sub 30, Convoy Co. Extension—Shingles and Shakes, not to be 
printed, Aug. 13, 1954, Div. 5. 


MC-61237, Sub 1, J. R. Adams and Robert W. Adams Extension—Housebold 
Goods, not to be printed, Aug. 13, 1954, Div. 5. 
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MC-30837, Sub 149, Kenosha Auto Transport Corp. Extension—Lift Trucks, 
not to be printed, Aug. 17, 1954, Div. 5. 


MC-100449, Sub 6, Francis Mallinger Extension—Malt Beverages, not to be 
printed, Aug. 20, 1954, Div. 5. 


MC-76558, Sub 3, Hannon Motor Lines, Inc. Extension—New York Counties, 
not to be printed, Aug. 20, 1954, Div. 5. 


MC-71106, Sub 2, Munce Brothers Extension—Heavy Commodities, not to be 
printed, Aug. 27, 1954, Div. 5. 


MC-110166, Sub 6, Tennessee Carolina Transportation, Inc., Extension—Alcoa, 
Tenn., not to be printed, Sept. 7, 1954, Div. 5. 


MC-I11011, Sub 3, Raymond W. Bracy and Russell R. Bracy Extension—Waste 
Paper, not to be printed, Sept. 7, 1954, Div. 5. 


MC-65802, Sub 6, Lynden Transfer, Inc., Extension—Clay Products, not to be 
printed, Sept. 7, 1954, Div. 5. 


MC-10761, Sub 35, Transamerican Freight Lines, Inc., Extension—Lake City, 
not to be printed, Sept. 7, 1954, Div. 5. 


MC-489, Sub 23, F. Landon Cartage Co. Extension—Steel Shipping Containers, 
not to be printed, Sept. 7, 1954, Div. 5. 


MC-107515, Sub 110, Refrigerated Transport Co., Inc., Extension—Prepared or 
Frozen Dough, not to be printed, Sept. 9, 1954, Div. 5. 


27. Transfer 


Transfer to successor partnership approved. F. D. 18606, Dauntless Towing 
Line Certificate Transfer, not to be printed, Aug. 25, 1954, Div. 4 


Denied, where vendee sought to acquire operating rights, not to provide service 
between points in the territory covered by those rights, but for the purpose of con- 
ducting an overhead operation between other territories it was already authorized 
to serve. MC-F-4792, C. E. Hou “5 ~“ngued Houff eae Inc.—Purchase 
(Portion) —Elliott Brothers Trucking Co., Inc., ........ MCC. ........, Sept. 7, 1954, Div. 4. 


Transfer of certificate approved. F. D. 18621, Elk Boat Line Certificate Transfer, 
not to be printed, Sept. 9, 1954, Div. 4. 


28. Modification or Revocation 


Due cause for requiring institution of authorized operations under penalty of 
revocation, held not shown, and acquisition of such operating rights by carrier 
under common control authorized on condition that operations be instituted within 
a reasonable time. we 0 Miami a Co., a Corporation—Revoca- 
lion of Certificate, oe, ee , Aug. 16, 1954, Div. 4. 


29. Abandonment 


405 feet. F. D. 18620, Portland Terminal Co. Abandonment, not to be printed, 
Sept. 2, 1954, Div. 4. 


5.75 miles. F. D. 18563, Erie R. Co. Abandonment, not to be printed, Sept. 8, 
1954, Div. 4. 


20.8 miles. F. D. 18473, Arkansas Western Ry. Co. Abandonment, not to be 
printed, Sept. 9, 1954, Div. 4. 
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5.71 miles. F. D. 18578, Wheeling & Lake Erie Ry. Co., et al., Abandonment, 
not to be printed, Sept. 9, 1954, Div. 4 


37 miles. F. D. 18245, Boston & Maine R. Abandonment, . <a, ’ 
Sept. 15, 1954, Div. 4. 


0.49 mile. F. D. 18608, Atlantic Coast Line R. Co. Abandonment, not to be 
printed, Sept. 16, 1954, Div. 4. 


30. Finances 
34. Purpose 
EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


F. D. 18627, Delaware, Lackawanna & Western R. Co. Equipment Trust Certifi- 
cates, not to be printed, Sept. 1, 1954, Div. 4. Net Interest Cost—2.83%. 


F. D. 18586, Chicago, Milwaukee, St. Paul & Pacific R. Co. Equipment Trust 
Certificates, not to be printed, Sept. 20, 1954, Div. 4. Net Interest Cost—2.90%. 


STOCK AUTHORIZED 


F. D. 18530, Beech Mountain R. Co. Stock, not to be printed, Aug. 24, 1954, 
Div. 4. Acquisition of railroad property from parent company. 


F. D. 18599, Herrin Transportation Co. Stock, not to be printed, Aug. 25, 1954, 
Div. 4. Stock dividend. 


BONDS AUTHORIZED 


F. D. 18086, Chicago Great Western Ry. Co. Bonds, not to be printed, Sept. 2, 
1954, Div. 4. To pay outstanding notes and to provide additional working capital. 


F. D. 18531, Chicago, Rock Island & Pacific R. Co. Bonds, not to be printed, 
Sept. 17, 1954, Div. 4. For additions and betterments. 


F. D. 18638, Illinois Central R. Co. Bonds, not to be printed, Sept. 20, 1954, 
Div. 4. Redemption of outstanding consolidated mortgage bonds. 


40. Operations 
42. Equipment 
Modification or discontinuance of certain interlocking and signal systems ap- 


proved on condition that on, of trains oa be reduced. No. 28000, Sub 125, 
New York Central R. Co CoG. ...:...5:0ae.. 29, CS, Bay. 3. 


60. Charges 


61. Rate Making 


Transit is a special service which, as a general rule, will be required by the 
Commission only when necessary to prevent unjust discrimination or undue prefer- 
ence or prejudice. It is not within the Commission’s province to adjust rates to 
equalize disadvantages growing out of unfavorable business locations. No. 31368, 
ee — Cubing Co. v. Chesapeake & Ohio Ry. Co iv 

iv 
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The fact that a commodity can be and is loaded to a weight in excess of the 
published carload minimum, or even in excess of the average weight on all shipments 
of the same commodity, is not in itself sufficient to warrant the prescription of an 
alternative rate with a minimum higher than can be used generally. The Commis- 
sion will not ordinarily prescribe alternative rates and minima in the absence of a 
showing of general commercial need for such an adjustment. On reargument, prior 
findings, 289 I. C. C. 177, reversed, and complaint dismissed. No. 30891, United 
States of America v. Great Northern BP. GO, cevsiss a ok ee , Aug. 17, 1954, 
Commission. 


In the absence of special or unusual circumstances, exceptions ratings which are 
higher than classification ratings are prima facie unreasonable. I & S M-4301, Classi- 
fication of Foodstuffs viz: Chips, ........ __ <i , Aug. 17, 1954, Div. 2. 


Although a shipper may route a shipment over a “closed” route whereby an 
initial carrier will be short-hauled, where such a routing is specified and complied 
with, the carriers have a right to charge a combination rate, provided each factor 
in such combination does not exceed a maximum reasonable rate for a shipment 
having origin and destination at the points from and to which such rate ne 
No. 31349, Jack Steinmetz v. Atchison, T. & S. F. Ry. Co, ........ E, a Ge " 
Aug. 17, 1954, Div. 2. 


Proposed cancellation of Rule 12 of National Motor Freight Classifications, 
which provides for minimum charges for single shipments, held to be just and 
reasonable, where the rule has been superseded by provisions published in exceptions 
tariffs, has no practical application, and serves no useful purpose. J & S M-4587, 
Minimum Charge Classification Rule, ........ Pm Ge. , Aug. 19, 1954, Div. 3. 


Less-than-truckload traffic is essentially class-rate traffic, and commodity rates 
should be established on such traffic only under compelling circumstances and con- 
ditions. Rates otherwise unacceptable cannot be condoned solely on a statement of 
a shipper that it may resort to other methods of distributing its goods if lower 
rates are not established. J & S M-5237, Food Stuffs—Jacksonville to Ga. and Ala., 


iene mM. ©. C......... Ae B, B44, Div. 3 
Rate making agreement approved. Section 5a Application 42, Specialized Motor 
Carriers Association—A greement, ........ fe, , Aug. 16, 1954, Div. 2. 






63. Commodity Classification 


In the absence of special justification, classification ratings on uncooked articles 
should not be higher than on the same articles when cooked. J & S M-4301, Classi- 
fication of Foodstuffs viz: Chips, ........ Fk, , Aug. 17, 1954, Div. 2. 


A “briquette” does not come within the commodity description for “building 
brick” or “firebrick” since it cannot be used for structural purposes and is not a 
refractory material. No. 31365, Universal-Rundle Corp. v. Baltimore & Obio R. Co., 
jee 1. C.C........, Aug. 18, 1954, Div. 3. 


In the absence of a special provision, the term “in bulk” does not include large 
pieces of stone or granite shipped by individual mark or count. No. 30899, Tom 
Gould d.b.a. Premier Granite Quarries v. Southern Ry. Co., ........ a, 4 are ; 
Sept. 1, 1954, Div. 2. 


65. Rate Level 

Although, under the decision in the Arizona Grocery case, 284 U. S. 370, the 
Commission cannot award reparation on a finding that a rate which it had prescribed 
was unreasonably high, that decision does not prevent the Commission from in- 
vestigating whether rates which it had previously found to be reasonable and lawful 
in a suspension proceeding, may now be unreasonably low. 












sos 
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In a proceeding where the question is whether rates by one mode of transpor- 
tation are lower than necessary to meet competition from another type, the cost of 
performing the service is only one of the factors which are relevant in determining 
whether rates are just and reasonable. 


“All-freight” or “all-commodity” motor rates to and from points in central, 
trunkline, New England, and western trunkline territories held to be unreasonably 
low and to conetlaute unfair and destructive competitive practices in violation of 
the national transportation policy. MC-C-1331, Merchandise—Mixed Truckloads— 
East, a eh , Aug. 30, 1954, Div. 2. 


It is not within the Commission’s power to adjust rates for the primary purpose 
of enabling shippers to compete successfully. Rates on refrigeration lubricating oil, 
in tank-car loads and in packages from Los Angeles and Seguro, Calif., to destina- 
tions in Official, Southern, and W. T. L. territories held not shown to be unjust, 
unreasonable, or unduly prejudicial. No. 31160, Ansul Chemical Co. v. Akron, 
G. fT. &: Ga, ho eee , Aug. 13, 1954, Div. 2. 


Under section 15a (2), the Commission must consider the effect, among other 
factors, of rates on the movement of traffic. Express classification l.c.l. rating of 
two times first-class on orchids held unjust and unreasonable where it resulted not 
only in diversion of traffic to other modes of transportation, but also in completely 
eliminating the transportation of a substantial portion of the traffic potentially avail- 
able. Rating of 1p times first-class prescribed. No. 31130, Society of American 
Florists v. Railway Express Agency, Inc., J oh ee , Aug. 16, 1954, Div. 2. 


Rates charged held unjust and unreasonable where hold-downs specified in the 
ex parte general increase cases were applied on the separate factors of the combi- 
nations rather than on the through rates. No. 31363, Sherman Lumber Co. v. 
Atlantic Coast Line R. Co., <a. , Aug. 16, 1954, Div. 2. 


Rates on wrought-iron or steel pipe from Milwaukee, Wis., and origins east 
thereof to points in Wyoming held not shown to have been or to be unjust or un- 
reasonable. No. 31354, Montana-Dakota Utilities Co. v. Baltimore & Obio R. Co., 

te ee ; Aug. 18, 1954, Div. 3. 


Reduced rail rates on freight, all kinds, between points in California and points 
in the Pacific Northwest to meet competition of motor carriers providing low “less- 
than-truckload” rates to forwarders, held just and reasonable, and otherwise lawful. 
No. 31280, All-Commodity Rates Between California and Oregon-W ashington, 

a a , Aug. 19, 1954, Div. 3 


The finding in Ex Parte No. 175 providing that where through rates are made 
by combining separately stated rates, on commodities for which maximum increases 
were provided, such maximum increases should be observed in connection with the 
entire through rate, held inapplicable where there are two separate rail movements 
separated by a water movement by an unregulated contract carrier by water. 
No. 31432, Oldsbury Electro-Chemical Co. v. Atlantic Coast Line R. Co., ........ el ee 

* Aug. 20, 1954, Div. 2. 


Shipment held misrouted where shipper’s routing instructions in the bill of lading 
were impossible of execution and initial carrier failed to obtain further instructions, 
with the result that higher charges were collected. No. 31418, Estate of E. B. Garrett 
v. Atlantic Coast Line R. Co., st eee , Aug. 23, 1954, Div. 3. 


Rates on ground kaolin clay, in paper bags, from Aiken, S. C., to Albertville, 
Ala., held to have been unjust and unreasonable to the extent they exceeded 115 
percent of subsequently established scale and reparation awarded. No. 31352, 
1a oh. _— Corp. v. Central of Georgia Ry. Co., ey , Aug. 24, 

iv 
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Rates on all commodities, when in mixed carloads, between points in central 
territory and New England and trunkline territories held not shown to be unjust, 
unreasonable, or otherwise unlawful, but maintenance of such rates subject to stream- 
lined rule 10 or any other tariff rule, provision, or practice which authorizes inclusion 
of any freight in the mixed carloads at rates or charges lower than the all-commodity 
rates, held unjust and unreasonable. No. 31006, Eastern Central Motor Carriers 
Association, Inc. v. Akron, C. & Y.R. Coo. ........ Ss , Aug. 30, 1954, Div. 2. 


Unreasonableness may be established by showing that one of the factors of the 
combination rates exceeded the maximum of reasonableness and that the other 
factors were prescribed reasonable maximum rates. No. 31424, Armour and Co. v. 
Cincinnati, N. O. & T. P. Ry. Co., A ee , Sept. |, 1954, Div. 2. 


The authorized general increases are to be applied to the specifically published 
rates and not only to those rates from which the carriers obtain revenues, that is, 
the net rates after deduction of allowances. No. 31194, A. Levy and J. Zentner Co. 
v. Southern Pacific Co., A ee 1954, Div. 3. 


A showing that a rate is compensatory is not in itself justification for its estab- 
lishment for the purpose of meeting rayoe where it would constitute an unfair 
or destructive competitive practice. | & S No. 6116, Gun Wad Felt—Newark, N. J., 
to Anoka, Minn., ne , Sept. 2, 1954, Div. 2. 


Comparisons with general adjustments of rates applying on grain and products 
of grain are the important considerations where a rate on such 6% al is assailed. 
a a Milling Co., Inc. v. Pennsylvania R. Co., ........ LG. «.....4 ae 

iv. 2. 


Rates charged on a consignment of pneumatic rubber tires and tubes from 
West Haven, Conn., to Bakersfield, Calif., in two cars to, and three cars from, 
Dallas, Tex., stopped for partial unloading at Safford, Ariz., and Long Beach, Calif., 
held inapplicable and applicable rates not shown to be unjust, unreasonable, or 
unduly prejudicial. No. 31408, Armstrong Rubber Co. v. New York, N. H. & H. R. 
+ eee a yee , Sept. 10, 1954, Div. 2. 


On reconsideration, class 45 rates on DDT and BHC held unjust and unreason- 
able to the extent they exceeded the Docket 28300 class 40 rates. Findings in prior 
report, 291 I. C. C. 643, reversed. No. 31109, Food Machinery and Chemical Corp. 
v. New York Central R. Co., ele Meds ‘scsciees , Sept. 14, 1954, Div. 2. 


On further hearing, finding of unreasonableness in prior report, 291 I. C. C. 1, 
as to rates on shipments of ground phosphate rock, in carloads, from Prairie, Fia., 
to certain points in Illinois, modified. No. 31 1124, Thomson Phosphate Co. v. 
Allantic Coast Line R. Co., ome , Sept. 15, 1954, Div. 3. 


67. Tariffs 


Where an article is embraced within two commodity descriptions, the more 
specific takes precedence, even though the other would produce lower charges. 
No. 31312, Max N. Tobias Bag Co., Inc. v. Pan-Atlantic Steamship Corp. ........ Beg & 

, Aug. 24, 1954, Div. 3. 


A classification rule providing that the term “less than carload” covers all ship- 
ments, regardless of weight, upon which pick-up and delivery is performed or an 
allowance made in lieu of such service, does not result in unreasonable charges, even 
though charges at the carload rate subject to the minimum, plus amounts for loading, 
unloading, pick-up, and delivery, would have resulted in lower total charges. No. 
—, Folding Carrier Corp. v. St. Louis-San Francisco Ry. Co., ........ i. Mae Ge 

. 30, w ie Div. 2. See also No. 31403, Condenser Service & Engineering Co. v. 
De aware, L. & W. R. Co., 1S oe Re , Aug. 31, 1954, Div. 2. 
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68. Discrimination 


The fact that rate reductions caused by competitive influences disturbed pre- 
scribed differential relations did not create a presumption that complainant at the 
prejudiced point was damaged. Complainant must show that damages in a definite 
amount were sustained as a result of the unduly poteerene rates. No. 31212, 
—— Steel Corp. v. Alton & Southern R., A ce ie , Aug. 25, 1954, 

iv 


80. Unification 
82. Control or Affiliation 


Divorcement of physical assets used by motor carriers from their service, through 
placing title in non-carrier persons under common control, is not consistent with 
the public interest. Acquisition of control of operating rights approved on condition 
that properties of carrier disposing of operating rights be dissolved and unification 
effected. MC-F-5485, L. C. Scovanner and Clem H. Scovanner—Control; Miami 
Transportation Co., "Inc. of Indiana—Purchase—Miami Transportation Co., 
oy oa , Aug. 16, 1954, Div. 4. 


Where proposed financing is closely interrelated with a proposed purchase, any 
authority required under section 214 should be considered along with the section 5 
application. Denied, where acquired companies would be operated as separate sub- 
sidiaries and there would be a duplication of operations. MC-F-5553, New York, 
New Haven and Hartford R. Co.—Control; New England Transportation Co— 
Control; The Short Line, Inc., et al 8 oe, eee Aug. 17, 1954, Div. 4. 


Application under section 5 (2) (a) to acquire control through management, 
where the transaction had been consummated without the prior approval of the 
Commission in violation of section 5 (4), held not shown to be consistent with the 
public interest. MC-F-5165, G. W. and A. A. DeHart—Control—DeHart Motor 
Lines, Inc., not to be printed, Aug. 31, 1954, Div. 4. 


The principle of United States v. Marshall Transport Co., 322 U. S. 31, 
quiring the joinder in the ee of the real parties in interest applies also ey 2 
vendee who is an individual. MC-F-5564, Schuylkill Valley Lines, Inc—Control; 
o aoe 4 ]. Whalen—Purchase—Charles L. Wagner, me oe u..: , Sept. 17, 

iv 


83. Acquisition or Merger 


Acquisition of control of motor carrier by railway to enable it financially to 
continue to conduct its rail operations through applying motor carrier’s earnings 
against its own losses, denied, where it was not shown that the service by motor 
vehicle would be vw by the railway in its own operations, as required by the 
proviso in section 5 (2) (b). MC-F-5701, Chicago, Aurora and Elgin Ry. Co— 
oy ig eed Warehousing and Distributing See 4. +e eee Sept. 16, 

4, Div 


APPROVED 


MC-F-5597, Wm. S. Ellis, et al—Control; Ellis Trucking Co., Inc—Merger 
Triangle Motor Express, Inc., not to be printed, Sept. 3, 1954, Div. 4. 


MC-F-5512, Transcontinental Bus System, Inc—Control; Continental Southern 
Lines, Inc. —Control; Continental Crescent Lines, Inc. —Purchase—Atlanta-Brooks 
Coach Line, Inc., and (Portion)—East Alabama Coach Lines, Inc., not to be printed, 
Sept. 3, 1954, Div. 4. 
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MC-F-5342, M. P. McLean—Control; a Trucking Co.—Purchase—Atlanta, 
Columbus, Albany Motor Lines, Inc., m. & % pt. 16, 1954, Div. 4. 


MC-F-5676, W bite’s Transportation—Purchase—L. W. ‘edie not to be printed, 
Sept. 17, 1954, Div. 4. 


MC-F-5378, Joseph Calhoun Webb, Sr—Purchase (Portion)—Jimmie Thomas 
Bryant, not to be printed, Sept. 17, 1954, Div. 4. 


MC-F-5685, U. S. Trunk Lines, Inc., of Delaware—Control; Motor Express, Inc. 


of Indiana—Purchase (Portion)—Motor Express, Inc., not to be printed, Sept. Se, 
1954, Div. 4. 


MC-F-5438, Milo H. Barber—Control; Barber Transportation Co—Purchase— 
’. E. Vines, | A og, Cee , Sept. 20, 1954, Div. 4. 


MC-F-5609, J. A. Robinson Sons—Purchase (Portion)—C. W. Kelly, not to be 
printed, Sept. 20, 1954, Div. 4. 


DENIED FOR FAILURE OF PROOF 


MC-F-5598, Bruce Johnson—Control; Bruce Johnson Trucking Co., Inc—Pur- 
chase—Jobn William McClung, Jr., not to be printed, Sept. 1, 1954, Div. 4. 


MC-F-5593, ]. W. Ringsby—Control; Ringsby Truck Lines, Inc—Lease—North- 
ern Transportation Co., not to be printed, Aug. 31, 1954, Div. 4. 


84. Lease or Operating Contract 


Modifications and revisions of “SS trackage agreements approved and 
a 


authorized. F. D. 18474, Lehigh & New England R. Co. Trackage Rig ts, not to be 


printed, Aug. 25, 1954, Div. 4 


85. Dormant Franchises 


The reason for discontinuance of interstate operations, whether voluntary or 
involuntary, has little bearing on the question whether it would be consistent with 
the public interest to permit a revitalization of dormant rights. Authority to pur- 
chase operating rights denied where no need shown for reactivation of the service. 
MC-F-5329, Winfield Alfred West—Purchase—jJ. Snyder Motor Transportation, Inc., 
not to be printed, Aug. 18, 1954, Div. 4 





List of New Members * 


Arthur A. Adams, Director, (B), Traffic-Transportation, Michigan Manufacturers 
Assn., 1900 National Bank Bldg., Detroit 26, Michigan. 


Walter C. Adler, (B), 305 Glaser Avenue, Pittsburgh 2, Pennsylvania. 
Daniel W. Baker, (A), 465 California Street, San Francisco 4, California. 
Roger S. Bessey, (A), 324 East Wisconsin Ave., Milwaukee 2, Wisconsin. 
Richard Rex Boggs, (B), 3101-A West 11th Street, Amarillo, Texas. 
John Curtis Bradley, (A), Rt. 1, Box 337, McLean, Virginia. 

A. G. Briggs, (A), 618 Liberty Street, Findlay, Ohio. 


William E. Fowler, Jr., (A), Harrington, Huxley & Smith, 1200 Mahoning Bank 
Building, Youngstown 3, Ohio. 


Henry B. Gambrell, Rate Analyst, (B), Tennessee Coal & Iron Division, U. S. Steel 
orporation, Traffic Dept., P. O. Box 599, Fairfield, Alabama. 


Garrard W. Glenn, (A), Room 1510, 466 Lexington Avenue, New York 17, N. Y. 
Fred O. Goetz, (B), 1905 N. University St., Peoria 5, Illinois. 
Carter McLaurin Harrison, (B), 1972 Fletcher Avenue, South Pasadena, California. 


Ernest N. Hensen, (B), Traffic & Transportation, Dow Chemical Co., Building A-905, 
Freeport, Texas. 


Charles F. Hof, (B), 8716 Goodman, Overland Park, Kansas. 
Donald H. Marken, (A), 2716 North Broadway, Suite 12, Los Angeles 31, California. 


Donald R. Martin, (B), Distribution Mgr., Coleman & Company, Inc., 1807 Fidelity- 
Philadelphia Trust Bldg., 123 South Broad St., Philadelphia 9, Pennsylvania. 


Douglas W. Matthews, (A), 1404 First National Bank Building, Atlanta 3, Georgia. 
Robert H. Pfalzgraf, (B), 424 Dunlap Street, Pittsburgh 14, Pennsylvania. 

W. S. Pilling, (A), 2029 N. W. Quimby Street, Portland, Oregon. 

Charles W. Proctor, (A), 390 Main Street, Worcester 8, Massachusetts. 

James P. Reedy, (A), 516 West Jackson Blvd., Chicago 6, Illinois. 

William A. Russell, (B), 3830 Perry Avenue, North, Robbinsdale 22, Minnesota. 
Kurt W. Ruszat, (B), 22 Putnam Drive, Port Chester, N. Y. 

Ambrose A. Such, (B), 13826 Sherry Avenue, Cleveland 11, Ohio. 

F. William Sutton, (A), 206 Horner Street, Toms River, New Jersey. 

Norman W. Weiss, (A), 11 North Pearl Street, Albany 7, N. Y. 


REINSTATED TO MEMBERSHIP 


Edward L. Mark, (B), Traffic Sup’r, The Budd Company, Red Lion Plant, Phila- 
delphia 15, Pennsylvania. 


Reginald G. Narelle, (B), 19 Rector Street, New York 6, N. Y. 
* Elected to membership September, 1954. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Ronald S. Woodberry, President, New England Motor Rate 
Bureau, Inc., 262 Washington Street, Boston 8, Massachusetts. 


Atlanta 


Rupert L. Murphy, Chairman, T. M., Georgia-Alabama Textile 
Traffic Association, Citizens & Southern National Bank Building, At- 
lanta, Georgia. 


Baltimore Chapter 
Laurence A. Kraff, Chairman, Hinde & Dauch Paper Company, 
3400 East Biddle Street, Baltimore 13, Maryland. 
Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


' John B. Palmer, Chairman, 120 South La Salle Street, Chicago 3, 
llinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


Ernest M. Smith, Chairman, Denver & Rio Grande Western Rail- 
road Co., 1531 Stout Street, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District of Columbia Chapter 


James A. Bistline, Chairman, Southern Railway System, 15th and 
K Streets, N. W., Washington 13, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). | 

rope charter, i.e., that of the District of Columbia Chapter, will be found on 
om — of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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Florida 


T. C. Maurer. Chairman, 227 West Forsyth Street, Jacksonville, 
Florida. 


Michigan Chapter 


James McEvoy, Jr., Chairman, 2017 Penobscot Building, Detroit 
26, Michigan. 

Dinner meetings held bi-monthly, at Hotel Detroit Deland, Detroit, 
Michigan. 


Kansas City, Missouri, Chapter 


J. G. Waggoner, President, 5715 Forest Street, Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month except July 
and August in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Stewart O. Morrison, Chairman, Monsanto Chemical Company, 1700 
South Second Street, St. Louis, Missouri. 
Meets: Third Friday of each month at 12:15 P. M. except July and 


August at the Mark Twain Hotel. Out of town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 


Harry C. Wall, Chairman, 1775 Broadway, New York 19, N. Y. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


G. A. Heinze, President, Minnesota Poultry, Butter and Egg Asso- 
ciation, 412 Gorham Building, Minneapolis 3, Minnesota. 

Meets: 6:00 P. M. second Tuesday of each month, Y. M. C. A,, 
Minneapolis, Minn. 


Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


Harry F. Newmiller, Chairman, Suite 1540-12 South 12th Street, 
Philadelphia 7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor- 
dially invited. 
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Pittsburgh Chapter 


Homer L. Montgomery, Chairman, General Traffic Department, 
American Radiator & Standard Sanitary Corporation, P. O. Box 1226, 
Pittsburgh 30, Pennsylvania. 

Meets: at call of Chairman. 


North Texas 


C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
Texas. 


Meets: At time and place fixed by Chapter’s Executive Committee. 
Puget Sound 


Philip E. Running, Chairman, Superior Portland Cement, Inc., 
Seaboard Building, Seattle, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel. Out-of-town members are cordially invited to attend 
the dinner and meeting. 


San Francisco Chapter 


G. J. Pinkerton, Chairman, Hills Brothers Coffee Company, 2 
Harrison Street, San Francisco 19, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Gerald W. Collins, Chairman, 1151 South Broadway, Los Angeles, 
California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 


Richmond, Virginia Chapter 


L. E. Galaspie, President, G. T. M., Reynolds Metals Company, 
Richmond 19, Virginia. 











ven ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION 
PRACT ITIONERS 


i—Maine, New Hampshire, Vermont, Massachusetts 
and Rhode Island. 


2—Connectieut, New York and New Jersey. 


3—Pennsylvania (Hastern half), Maryland, Delaware 
and District of Columbia. 


4—Pennsylvania (Western half), Ohio and West 
Virginia. 


4 District 5—Virginia, North Carolina and South Carolina. | 


“Pi District 6Georgia, Alabama and Florida. 
7—Kentucky, Tennessee and Mississippi. | 
8—Michigan, Indiana and [llinois. 


-9—Wisconsin, Minnesota, North Dakota and South 
Dakota. 


10-—lIowa, Missouri, Nebraska and Kansas. 
1j—Arkansas; Oklahoma and Louisiana. 
12—Texas. 

13—Wyoming, Colorado and New Mexico. 
14—Montana, Idaho and Utah. 
15—Washington and. Oregon. 
16—California, Nevada and Arizona. 





